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PIS FACE 


The causes for industrial dissensions and sick units in India 
may be so many, but one of them is definetely a bad policy 
towards the workers The attitude of workers towards the employers 
and that of the emoloyers towards the workers seem to be enemical 
and unfriendly and the worksite becomes a battle ground even on 
a filmsy provocation Industrialists employers admit that the 
biijgest problem before them happens to be workers - problem : 
their attendance, discipline, and work culture Inspite of double 
the strength of the workers an assigned task takes more time 
than normally it should take, thus escalating the cost of the 
article produced workers also complain of le3s wages, bad 
facilities of worksite and a feudal lordlike behaviour of the 
employer ibis clash of interests seems perennial, but a polished, 
compromising adjusting midway is always possible within a legal 
framework of contract of Employment with a democratic and 
progressive outlook This is precisely the solution endeavoured 
in this thesis for the peaceful industrial efforts aiming at the 
progressive production, full employment, and prosperity of the 
workers and the Nation 

The coverage of cases in this work has been upto 1994 and 
English cases have been referred wherever it was felt necessary to 
distinguish the Indian position but they have not been fully 
discussed barring a few of them 

The first chapter of this study deals with the introduction 
and delimits the vast kinds of workers who shall be covered under 
the plan of study spe cifying the industrial employment in the Law 
of Emoloyment 
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The second chaotsr concerns with conceptual frame-work tracing 
the historical evolution of the Concept of Law of Employment in 
India The two tier theory of contract of employment as propounded 
by Dr M.R. Freedman in 1976 and seconded by Dr Patrick Eli&s in 
1982 had already been given a new dimension by adding a third 
tier in 1981 by this writer, finds a thorough thrashing as well 
in the second chapter together with the differentiation of 
contract for emoloyment and contract of employment and difference 
between industrial worker and non- industrial worker detailing the 
modem concept of employment where role of Risk Management and 
developments in technology can not be ignored 

The third chapter deals with the formation of the terms of 
the contract wherein implied terms ana express terms of the 
contract of industrial employment as the duty of the employer 
towards the workers while he is in active service as well as after 
his retirement together with the duties of the workers towards the 
employers and the concern while they are actively engaged during 
their service tenure and also beyond that when the workers become 
as ex -employees have been discussed. 

The fourth chaoter contains the legislative response to 
industrial employment law in India together with the concept of 
job - security, trying to find whether job- security enhances 
efficiency The New Economic policy as pursued by the Government 
of Inaia since 1991, apd its influence on the industrial 
employment in India has also been discussed 
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The fifth chapter analyses the concept of collective 
bargaining and its effect on the industrial employment, while 
the sixth chanter covers the role, impact and nurturing of XLO 
on the Indian Industrial Emoloyment 

The seventh chapter deals with the judicial response to the 
industrial emoloyment law in India covering the different 
dimensions and aspects of the industrial employment together with 
judicial activism and the Public Interest Litigation (PI L) on the 
subject 

The last chapter VIII, contains the conclusions recommendations 
and suggestions 

I hooe the suggestions would prove practical and be of utility 
to buttress the cause of industrial peace, progress and prosperity 
of the workers, employers and ultimately the Nation 

The credit for comoletion of this work goes to my guide 
Professor S.N.Misra, Deoartment of Law, university of Allahabad 
who has helped me a lot and I acknowledge my heartfelt gratitude 
and than! s to him Dr J„N. Pandey, Reader Department of Law, 
University of Allahabad has also been a source of suggestions, 
discussions and inspiration and I acknowledge to him my sincere 
thanks Other Faculty members of ray deparment have also encouraged 
me to complete this work, because at the fagend of my career, 
sometimes i felt depressed and disillusioned but because of their 
well wishing and inspiration I carried on, I extend my thanks to 


them all 
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Library of Law School, B.H.U. and Law Library of university 
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Industry and industrial development are like the spine of 
the Economy of a country irrespective of its system of Gove rone nt. 
The industrial achievement of a country is treated as a barometer 
of its progress, prosperity and wellbeing. A progressive peace at 
industrial front is the desired goal of every country so that 
uninterrupted production. Trade < Commerce ) and generation of 
avenues of employment may ensue. 

Though, India is, basically an agricultural country, yet, 

industrially it is not lagging behind*, because of impact of five 
2 

year plans and Technological explosion. The Technological progress 
has its impact world over. 

The industries in India may be grouped broadly in two 
categories viz JEhblic sector and Private sector including small 
scale cottage industries. The workers who sell their labour and 
skill in these industries may also be categorised broadly in two 
groups viz organized workers and unorganised workers, organised 
workers, are found usually at big industrial concerns in JEUblic as 
well as Private sector units. This categorisation shows existence 
of different conditions among workers qua industries and as such 
affecting the contract of industrial employment. 

In order to achieve the desired result in industrial 
production, the forces of capital. Land, Labour and enterpxenuership 

1. See Institute of itoblic Enterprises Research Bulletin 6-1990, 
University of Allahabad, p.6, 13 a. The position of Public 
enterprises as on 31.3.89 was < 

Capital invested j 85,564 Cr 
Total number of ftiblic Enterprises - 254 

Number of Employees - 2208470 

2. seven Five year Plans already implemented, 8rth is in vogue. 
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must combine, though these different forces may have different 

$ 

motives. The capital forces desire to exact maximum profits even 
at the cost of workers interests as lesser payment to the worker 
enhances the quantum of their profits. The workers, on the other 
hand, demand their share of toll which is to them in the shape 
of wages, allowances and certain perks, seemingly inadequately 
paid in the eyes of the workers, while adequate and enough in the 
opinion of the capitalists — The employer So, at every 
industrial unit, this class struggle goes on constantly, 
periodically, on ad-hoc basis some chips are granted to these 
teeming millions of workers force so that their toil and labour 
may remain available . j?o attempt is made for a durable and Just 
solution of this problem, so, usually this breeds industrial 
unrest in the shape of various kinds of strikes and lockouts 
caus ing disruption in the production leading to the national loss 
and danger to the economy of the country. 

The relationship of employer and worker needs a proper 
regulation, control, direction and trimmings This relationship 
of the employer and the worker by which the worker sells his 
labour and skill in the process of production and its allied 
activities in an industrial unit may be called industrial 
employment. Likewise an industrial unit is a worksite where through 
concerted efforts of at least ten people, some process of 
production and its allied activities are carried on The Expression 
• industry • covers 

■ branches of work that can be said to be 
analogous to the carrying out ef a 
Trade or business*. 
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as held by the Supreme Court in Bangalore water supply case . 3 
use of power and machines will decide the size of the unit and 
quantum of the production and profit. The wheels of industrial 
production must not stop. Its stoppage is termed as industrial 
unrest caused by usually labour trouble or rarely by economic 
depression or sickness. 

a) Industrial peace and Contract of Employment % 

Industrial peace with rapid production and all round 
development remains a goal to be achieved by every country and 
by developing countries in particular. There may be hundred of 
causes for industrial unrest and different remedies, for their 
Solution, but nobody has cared to locate the most potential 
cause of imiis trial unrest which centres round the human nature, 
behaviour and sur ’ounaing responses of the participants of the 
production processes . The employer and employee happen to be the 
human factor besides the machinery, raw material, energy, 
transport etc. as the subsidiary agents of the production process. 
Ihis may be said to be the picture of the elementary stage of 
industrial production and organizational development. After the 
advent of the technological explosion, the 'Automation process of 
production* and use of Robots and •Computers' have a distinct 
impact on the whole participation processes of industrial 
production thereby a reduction in the human share of participation 
has occurred. But in India, still there is scope for the hnm * n 
agents as a worker to participate in the prediction processes of 

industrial activities - because of a mammoth population and 
developing stage of industrial progress. 

3* Bangalore water supply and sewerage Board v A.Balapoa 
A.I.R. 1978. S.C. 548 
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To ensure peace at industrial front, the contract of 
employment has an effective role to play, provided ft is 
implemented bonafide All disputes between the workers and the 
employers mainly arise due to dissatisfaction over the terms and 
conditions of employment such as raising of wages, allowances and 
certain basic amenities concerning safety, health and welfare of 
the workers in practice, the management curtails these 

expenditures as a matter of economy at the cost of worker's 

<» 

health and safety Thus, the demand by worker for more amenities 
and the capitalists interests to produce low cost goods, happens 
to be the main cause of dispute between the workers and their 
employers. The solution of this problem in the frame work of law 
lies, at the first step, in the shape of proper caring of a 
worker from the very entry point, i.e. when he enters into the 
processes of production, he should be there only after proper 
screening and after that his proper caring must ensue . 

b) Industrial peace keeping through clash of Interests s 

The worker sells his labour and skill in exchange of wages . 
The wages is given when the labour of the worker gets a tangible 
shape. The rate of wages depends upon many factors and may be 
different for different categories of workers. This 
categorisation of workers is done on the basift of expertise, 
skill, loyal ity punctuality, quantum of production and the 
duration of time a worker has deployed himself at the employer's 
organ is ation. 


Thus employer assigns tasks and workers fulfil them. AS such 
a rotation is established under the employment which must continue. 
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It seems simple if day today obligations of both the parties are 
properly fulf tiled, usually this rotation goes on and runs 
smoothly But workers simple physical presence i$ not enough* 

They must work also Further, workers may be erratic, disloyal, 
late comers, wrong users of tools, rash in using machineries and 
lazy, not capable of completing the assigned task and target, 
quarrelsome with fellow workers, waster in u3JLng raw material, 
absent minded. Immoral, habitual of exhausting leave without need, 
then resorting to false sickness , loitering in the industrial 
premises, resorting to playing cards and gambling during duty 
hours etc These are certain examples of the follies of the 
workers at the in&js trial site. The reaction of the employer to 
these erratic behaviour of the workers may be either very harsh 
or mild, giving a chance to improve. 

Likewise, the employer may also indulge in erratic behaviour 
towards his employees He may assign hard task with rigorous 
conditions knowingly to harass the employee The worksite may be 

unsafe, dirty, without ventilation, dark , dinghy and full of 

f 

foul Smell - Though these conditions may be improved tout the 
employer is saving money Hfe may be guilty of providing bad and 
inadequate tools and machines full of danger while in operation* 

Be may provide bad quality of raw materials hoping to get out of 
that a very good quality of finished product. He may be exacting 
hardwork for a long duration than feasible and without proper 
rest and amenities . yfriile paying the employees, he may resgrt to 
less payment, irregular payment, payment in kind but at more than 
market rate. He may fix low wages and higher allowances so that 



6 


post retiral benefits and payments may be lesser, because every 
calculation is done on the basis of quantum of basic wages last 
drawn by the employee He may be reluctant in paying overtime, 
bonus maternity leave sick leave etc. There may be hundreds of 
Instances where employers do not behave bonafide and in the true 
spirit that the worker is a necessary means of production and is 
a human being and should be treated as such Even machines reed 
a proper care and maintenance for their proper use and servioe, 
so why not a human being is given a proper care and maintenance 
for his proper performance in the production processes. 

The Law prohibits unfair labour practices by both the parties 
of the contract of employment and also envisages day today working 
rules and maintenance of discipline at the worksite, as per 
Industrial Dispute x6t, 1947, and industrial Employment (standing 
order's) Act, 1946. yet the gap in implementation reeds 
improvements . 

The Problem of peace keeping at industrial establishments 
seeds control of workers behaviour in connection with production 
processes and if they go erratic, the reaction of the employers 
towards worker's behaviour also reeds a look. In order to check 
these tendencies ln workers as wen as employers we reed adequate 
provisions in law The subject - matters are as follows — 

i) The response of the worker in maintaining the employer 
employee relationship by performing the assigned task 
efficiently and within the prescribed tire, if any , 

ii) The -erratic behaviour of the worker at the work site ; 
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til) The response of the workers over the erratic behaviour 
of the employer 7 

iv) The response of the employer in maintaining the employer 
employee relationship, t by providing Tools, machinery 
raw material and a congenial and safe atmosphere at the 
worksite ) . 

v) The reaction of the employer over the erratic behaviour 
of the workers 7 

vi) The erratic behaviour of the employer 7 

vii) The basis of the categorisation of the workers for 
payment and workload 7 

viii) The response of the employer over the general well-aheing 
of the workers, customers. Government and the nation* 

The contract of employment may contain all these points if we 

* 

give proper stress on the Importance and efficacy of this 
document at all stages of „ its execution and implementation many 
a confrontations may be avoided, and if arisen, solved. AS 
pointed out earlier, to facilitate the workers and the employers 
the law has provided a format of contract in the Industrial 
Employment (Standing Orders) Act, 1946 where the worker and the 
employer do not have their own Terms and conditions, they may 
adopt the specimen terms and conditions of employment contract 
as provided in this Act. But tills provides simply guidelines. 

The freedom of contract, has not been curtailed by it. 

c) Concert o f Fre edom of Contract t 

This term is a bye prockict of the concept of *Lessez 

Faire* by which state intervention is the least in the individual 

£ 

affairs of the people. Thus, in theory, both the parties of a 
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contract of employment stand on equal footing and their 
conclusion is effective. Bat in practice, the worker happens to 
be a weaker party and accepts the terms and ctaditfons of the 
employer as dictation. In the beginning of industrialisation 
workers were exploited at the hands of the capatalist employer. 
Lateron, the concept of * welfare state* necessitated the 
intervention of the state for securing the welfare of these 
teeming millions of the workers doing hard work under subsistence 
wages . to ameliorate the lot of these workers, the state 
intervened through legislation to ensure a minimum wages, a cash 
wages, a timely paid wages to these workers . The law ensures the 
minimum wages. Above the minimum wages parties are still free to 
negotiate and feel Satisfied through the contractual obligations. 
This minimum is satisfactory or not depends upon many 
circumstances which are not static and so an ideal minimum becomes 
share minimum by the change of circumstances and leads to 
dissensions in the form of various demands by the workers specially 
for revision of their wages and allowances. 

d) Freedom of Contract in India t 

lhe advent of industrial revolution in India has been nearly, 
a hundred years after its impact in western countries, i.e . by 
about 1850, yet all the rigours of workers exploitation were 
present here also. The only difference was that in case of western 
countries there was least stats intervention, but in 
whatever legislations were passed during the early period of 
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industrialisation, they were pro - employer * The rest Is the 
repetition of history. 

The present position is that though there is freedom to 
enter into the contract of employment but the major terms and 
conditions of employment are determined and controlled by the 
law. The Initial freedom of entering into a contract of 
employment is also sometimes controlled by the factor of Age, 
Domicile particular standard of physical fitness including 
power of bare eye sights etc. Belonging to a particular caste 
and sex also sometimes determines the freedom of contract at the 
entry point. 

Here in India the Law Controls payment of Bonus, the age of 
retirement, the duration of continuous working in hazardous type 
of assignments causing danger to limb or life of the worker 
slowly but definitely or assignment to a job which requires 
constant attention, night <3taty, shift duty, double duty, duties 
by women and children etc. The legal provisions try to control 
the above and to make sure these provisions cannot be contracted*, 
out. Th© minimum quantum of wages, the dispersal of wages in cash 
and within a particular interval in monthly calculations has been 
fixed by law. So the freedom of contract exists after fulfilling 
the bare minimum. In view of this, in order to provide a viable 
solution of the problem the author of the thesis tries to suggest 
some measures to tackle the problem through the contract of 
employment applicable to industrial establishments in India. I 

4. ffc>rkmen # s Breach of Contract Act, 1859. a an tat ions Act, 1863; 
The Transport of Native Labourers Act 1863 of Bengal; 

Section 490, 491 and 492 of ESC 1860 - providing punishment for 
breach of contract by labour; The employers and workmen 
dispute) Act, 1860, etc. 
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have, therefor®, tried to investigate, locate and pinpoint the 
efficacy of the contract of employment, as a means to curb the 
present day industrial unrest and decadence of efficiency No 
doubt, workers at times are found at fault, but, the employer is 
also not always praiseworthy This hide and seek game for holding 
the other party at fault must stop* This can precisely be 

achieved, if the contract of employment entails clearly the 

o 

obligations of each party in a given situation* No party of the 
contract of employment should be allowed to scuttle the goal of 
development, more production, prosperity and equitable division 
and distribution of the national wealth among the participants 
of production and the people* 

2* necessity and Importance of the Contract of Employment # - 

It is necessary to keep the wheels of production going* 

For this, it is necessary to keep the most senSative partner 
of the production i*e. the worker, satisfied, so that a willing 
worker participates effectively. This ensures a positive 
industrial peace which is the mother of progress, prosperity and 
a general well being* So the contract of employment must be 
buttressed to achieve the desired results* 

Now, there maty be certain questions on the efficacy of the 
contract of employment as a panacea for all labour troubles* 
Firstly, when there is no 'freedom of contract' how the contract 
of employment will be of use in solving the labour problems ? 
Secondly, if everything desired is to be achieved through the 
forum of law, what is the need of the contract of employment ? 

It Is true that law intervenes, nowadays , at every stage of 
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contract of employment and aS such through the contract of 
employment there is no absolute freedom of the parties to the 
contract - but to have the fruits of legal provisions - the 
contract of employment is like the media or a mirror through 
which the fruits of legal provisions get a concretization or 
reflection for an ideal implementation Moreover# the law provides 
for the basic or bare minimum# over that minimum it is the 
contract of employment through which things desired may be 
achieved. Further# the present era is the era of competition and 
publicity and so sometimes to curb competition and get publicity# 
the employers jut very lucrative terms of employment not intended 
to implement This myth may be exploded by organised workers 
union by getting these terms implemented This is possible only 
when the contract of employment is in vogue and in active 
operation AS such# the contract of employment may be treated as 
a means to achieve the ends of law. 

The importance of this study lies in the fact that if the 
contract of employment is properly entered into and its terms -eSad- 
adequately implemented, there will be a positive peace at the 
industrial establishments leading to progress# prosperity and a 
general well being of the country. Further# the human aspect of 
the society# the worker and his family will feel satisfied and it 
will usher in a golden era where in development of Art# Culture# 
music# construction of great buildings establishment of new 
industrial avenues will set in A period of Renaissance will ensue 
where there will be a culture of plenty - no place for hunger# 
poverty# squalor and dirth. Let us hope that it materialises it is 
neither platonic nor impossible it retires simply a strong will 
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to implement the terms of the contract The terms, must be 
formulated to accord a proper place of honour and equality to 
the workers as they are the real partners in the process of 
production. The reformers who preach for •socialism*, ‘social 
distribution*, ‘social Justice* or ‘distributive justice* or 
•socialistic pattern of society* have accepted not only the 
participation of workerfc in productive processes but also in 
managerial tasks aS well. The concept of workers involvement in 

4 

industrial management is only one of the means to ameliorate 
their lot and rejuvenate their thinking of oneness with the 
industry, while the contract of employments* potential is very 
wide as it would cover the entire behaviour of the worker at the 
industry. It will generate an initiation of work culture, a 
scientific outlook, a quest for knowledge and a change for good, 
put together will transform the whole scenario at the Indian 
Industrial front to a better future. The dedication, loyal ity and 
efficiency will be properly rewarded and will enhance the overall 
production An efficient worker will not get less than a 
deficient worker. There will be no place for nepotism, flattery 
and *NBtagirl* in the management of industrial establishments. 

The management will be an alert management always keeping an eye 
over the pulses of workers* movement, ready to rectify, mould, 
compromise and reform . The work site will not be the battle-field 
for workers and management but a congenial ground for meeting of 
minds, machines, and endeavour® . it will open new vistas not only 
for production but for human relations as well The overall 
outlook will change and some benevolent side effects, it is hoped 
will also accrue The socialization of profits will become 




possible. The ego of owning and involvement, by the workers 
will generate an atmosphere of satisfaction and they will 
proceed towards cons traction instead of des traction. 

3. Sources of Law of Employment with particular reference to 
Industrial Establishments in India % 

The main sources of Law on the subject of the present 
study are two, one the legislation and the other judicial 
decisions. These sources are linked with the pace of 
industrial development and the ackn inis t rat ive development of 
legal institutions, including the transformation of the country 
from a British India to an independent sovereign socialist 
democratic India, whereby the system of courts and tribunals 
have got a sea-change, in the point of time, priority and 
efficacy, the legislation stands first, though the recent trend 
of judicial decisions has been to support and sharpen the scope, 
applicability and approach of the legislation on the subject. For 
example the meaning of Retrenchment,^ Reinstatement ® , 


5. Right from Pipraich Sugar Mills Ltd. V JRLpraich Sugar Mills 
Mazdoor union AIR 1957 SC 95 to Gujarat Steel Tubes Ltd. V 
Gujarat Steel tubes Mazdoor Sabha AIR 1980 SC 1896, To Punjab 
Development and Reclamation Corporation Ltd. V Presiding 
Officer, Labour Court <(1990) 3 Sc-C 682. The Term retrenchment 
has been interpreted in different shades 

6 Under the Common Law rule of Master and Servant, since 

personal service could not be decreed, upto 1947, there was 
no reinstatement of an exonerated worker in India, the 
remedy was compensation The re-instateraent began to be 
ordered by the inception of Tribunals under the industrial 
Disputes xdt, 1947 see western India Automobile Association 
V Industrial Tribunal (1949) 1 LLJ 245. 
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Industry 7 and worker® etc, has been widened^ innovated and 
reinforced by the judicial decisions. 

a) Impact of Infos trial Revolution in India t 

The impact of industrial revolution was realised in other 

Q 

western countries in between 1760 and 1830 , while in India, 
the first cotton factory as such was established in the year 
1851, though it began production from 1854; find in that very 
year the first JUte factory was established in Srirampore 
(west Bengal) V 5 Further, before the factory system came into 
existence in Indie, the Hantation Industry was the main source 
of enterprise in India usually under the domination of 

Englishmen. Through the East India Company Englishmen came here 

* 

as traders in 1604 and by passage of Tima, they created such 
a position that our Superb Craftsmanship in cotton, silk, metal 
work and shawl making etc. was annihilated. The Englishmen used 


7. Bangalore water supply and sewerage Board V A .Raj appa AIR 1978 
S.C. 548. This case necessit|ated amendment In the definition 
of Industry as found in Industrial Disputes Act 1947. This case 
restored its ruling in Budge Budge Municipality V P.R«Hukherjee 
<1953) 1 Lab LJ 195 (SC) Corporation of city of Nagpur V Its 
Employees (1960) 1 Lab LJ 251 (SC) State of Bombay v Hospital 
Mazdoor Sabha AIR 1960 (SC) 610, while ever- ruling the ratio of 
National union of Commercial employees V Me her <1962) 1 Lab LJ 
241 (SC) , Madras Gymkhana Club Employees union V Gymkhana Club 
(1967) 11 Lab LJ 720 (SC) Management of Safdarganj Hospital V 

Kuldeep Singh sethi AIR 1970 SC 1407; Dhanraj giri Hospital V 
workmen AIR 1975 SC 2032. 

8. To mitigate the hardship caused by Dharangadhara Chemical m>xks 
V State of sauraStra (1957) 1 Lab LJ 477 (SC) , The SC in 
Hussain Bhai V Alath Factory (1978) 11 Lab LJ 397 (SC) included 
•dependent intrepreneur* in the purview of a workman. 

9. T JR. Shaxma and S .D .S .Chauhan - Indian Industries, 1982, p.9. 

10. K.N.Subraaanian - Labour Management Relations in India 1967, 

P.7 
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to take at j cheaper rates raw materials of cotton, iron ore, 
metal etc from India and brought back finished goods of these 
v®iy raw materials in India to sell at higher prices it was a 
very profitable engagement boosting the industrial efforts of 
manufacturing goods at England The textile industry in England 
was the biggest industry in terms of profits and employment at 
that time . To cater for dyeing and bleaching of Textiles, 
indigo was an important ingredient for this industry at England 
and Englishmen in India encouraged the farming of Indigo by 
their own exploitative means and methods Indian labour was 
indentured to other colonies and countries also by these 
Englishmen on allurements but actually the service conditions 
of these labourers had been a sad story- a wretched one, even 
more disdainful than the slaves of the Roman Empire 
b) Means of Legislation to Control Labour * 

The Indigo plantations were started by the British, French 
and Indian planters. Planters entered into contracts with 
peasants to grow for them indigo crops, and advanced money for 
their expenses These contracts were usually limited to a period 
of five or ten years, but in fact once a planter for a sahib was 
always a planter for the sahib, generation after generation The 
indigo plantation lasted till the invention of synthetics -dyeing 
which was cheaper, attractive and easy to use 

11« Money was advanced for carrying on the farming and once a 
farmer took theamoney, he with his farm became the slave - 
like of the creditor For money advancing coercive as well 
deceptive methods were used "AS an indebted person he must 
continue to work for the same creditor," custom Imposed this 
obligation (See Daniel Houston Buchanan, The Development of 
Capitalistic Enterprise in India (1966) p. 46 •) 
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The Hantation industry which began with indigo, after the 
advent of synthetic dyeing did not collapse, rather its course 
was changed to Tea, Coffee and Rubber by 1835 By the middle of 
nineteenth century plantation was proving to be a very profitable 
enterprise to protect their own interest the English masters 
help of legislation which was very easy and effective 
course at that time for them. AS such, as pointed out earlier, 
the legislation of this early period is pro -employe r and 
exploitative to the worker's interests. By 1860, the Englishmen 
had enough legislation for their purposes 

The Factory Act 1881, the Mines Act 1901, the cotton Ginning 
and Pressing Factory Act 1925, are the some of the earlier Acts 
which have been given a new shape after 1947 # 

After the first world war and establishment of International 

Labour Organization in 1919, (India being the founding member) 

* 

the Labour Legislation took a new trend because of the pressure 

of the world * body and the political pressure in England over the 

bad rule of English administrators in different colonies, to make 

a show piece of Indian scene, some trend setting legislations 
were passed 14 after 1919 


12. see note 4. 

13. The aaployer's and workmen (Disputes) Act 1860 was passed for 
Summary settlement by Magistrates of disputes over the wages 
of workers There is no reported case under this Adt, as it 
was sparingly used - it had become a dead letter long before 
1931 - Report of the Royal Commission on Labour in India (1931) 
337. 

14. The workmen's com re ns at ion Act, 1923? The Indian Trade Onion 
Act, 1926? The Tr^de Disputes Act, 1929 - (this was repealed 
by industrial Disputes Act, 1947) The payment of wages Act, 
1936? The Employers Liability Act/ 1938* The industrial 
Employment (Standing Orders Xefe) 1946? The Minimum wages sat 

1948 etc. 
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Daring the post independence era# many a legislations in the 
direction of welfare# education and a guaranteed post - retiral 
peaceful life of the workers, were passed The Plantation Labour 
Act# 1951# Mines Act# 1952, The Goal Mines ( Conservation and 
Safety ) Act, 1952? and the Employees Provident Fund Act 1952 etc 
are examples 4 The Employees Provident Fund now stands as The 
Employees Provident Fund and Family Pension Fund (Amendment) Act# 
1973. For workers education# in 1958 a Tripartite ‘Central Board 
for workers Education* was established to educate the workers in 
trade union philosophy# their rights and duties# collective 
bargaining and importance of work culture etc for instilling in 
them trade unionism on democratic lines to achieve constructive 
ends. The Maternity Benefit Act, 1961, The Payment of Bonus Act, 
1965 The Contract Labour ( Regulation and Abolition ) Act, 1970# 
The Payment of gratuity Act# 1972# The Bonded Labour System 
(Abolition) Act# 1976 j The Inter State Migrant workmen (Regulation 
of employment and conditions of service) ACt# 1979# were passed to 
ameliorate the conditions of workers after 1960# when by 5 year 
plans it was realised that workers condition needs a proper 
handl lng . 

The labour being in the concurrent list of legislation in the 
constitution# the iegislations <5 passed by the union Government as 
well as state Governments being applicable to their respective 
State Territories are available, but the central piece sets the 
Trends while local pieces adjust them according to their local 
needs . 

If we analyse the overall legislation on Labour from 1860 to 
the present day, we may deduce the approach of the government in 



three forms, viz., opposition toleration and welfare 
Mr. S .K.Hal dar was also of the same view — • 

■ The Attitude of Government towards labour 
conditions and aspirations and consequently 
the nature of labour relations laws which 
are tfce direct result of that attitude, has 
three ^11 marked phases in every democratic 
country. These phases are - opposition, 
tote ration and encouragement, rotating in a 
oyc3i$ order "15 

tfien Governmental attitude is in opposition to labour »s demands 
and aspirations, we expect such repressive laws as ruthless 

O 

prohibition of Associations, combinations and strikes by workers 
and sometimes unwillingness by the government to remedy even the 
genuine grievances of workmen tfien Government attitude is one of 
toleration, we exempt some legislations which are just a change 
for the better, such as some Factory, Mines and other Acts, to 
remedy the suffering of the workers we also expect in this phase 
that association of workmen and their right to strike, though not 
actually encouraged, are, nevertheless not suppressed by law. 
Finally, the third phase of encouragement induces a frank and full 
recognition of worker*s right to form associations of their own 
choice and their right to strike, a recognition of workers right 
to collective bargaining* on all matters concerning their welfare, 
their right to settle their disputes either by voluntary 
conciliation or Arbitration and not by Government machinery set up 
for the purpose. 

c) judicial Decisions and Source o f Tfoeir Interpretations : 

The judicial decisions on the subject form the second most 

important sou roe The following are some Important sources of 

15. Haidar S.K. - Evolution of Labour Management Relations, 
Calcutta, 1953 - p.2-3. 

16 Ibid p.3. 
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judicial interpretation * 

i) General principles ©f law which may be termed as Indian 

17 

Common Law* These principles were originally applicable 
in England but have been modified and adjusted to suit the 
Indian conditions these principles are constitutionally 
protected under Article 366 (10) Many of them e.g. the 
principle of •Common Employment* has been abolished through 

lfl 

statutes . 

ii) Precedents - This head will cover the decisions of Supreme 

* 

Court and High Court and specially the awards of industrial 
tribunals and labour courts as well, whose power in labour 
matters is much more wider than ordinary civil courts 
because these tribunals may entertain settlements of disputes 
beyond the bounds of ordinary civil courts. These tribunals 
aim at peace keeping, protecting trade union activities by 

19 

preventing unfair practices and victimization of employees. 

Industrial Tribunals can confer rights and privileges 
on either party which it considers reasonable and proper, 
though they may not be within the terms of any existing 
agreement It can create new rights and obligations between 

17* The common Law in India - setalvad <(1970) • The Indian Legal 
system Ed by J Minattur, ILI, 1976. See Director of 
Rationing V Corporation of Calcutta <(1961) ISCR 158 also 
westera India Automobile Association V Industrial Tribunal 
(1949) LLJ 245 (PC) 

18 Employers Liability Act, 1938. 

19. Rohtas industries Ltd. V Braj Nandan ftmdey (( 19 56) 11 
LLJ 444 i SC) . 
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the parties which it considers essential for keeping 
industrial peace, 20 

Industrial Disputes Act, 1947, sections 18 and 17(2) 
prescribe that awards of Industrial Tribunals/Courts axe 
binding on all the parties and shall not be called in 
question by any court Any settlement, contracting out, or 
inconsistent standing orders shall not mar the efficacy of 
Tribunals award, as they over ride all other sources of 
contract of employment except the mandatory provisions, if 
any, of any relevant statute, 

iii) Collective Bargaining settlements under sections 2 ((b) and 18 
of the mistrial Disputes Act 1947, must be considered to 
find a solution of a labour dispute, as these settlements 
have over riding effect even on the express and implied 
provj sions of an employment contract and standing order of the 
concern as well, 

tv) W>rk rules, standing orders and instructions of the employers 
should also be taken into account to arrive at the correct 
legal position of the employee vis a vis the employer to do 
justice The standing orders derive their legal force from the 
Industrial Employment (Standing orders) Act 1946 21 Terms of 
standing orders would prevail over the terms express or 
implied of the contract of employment but not over the 

20, Bharat Bank Ltd. V Employees of Bharat Bank Ltd 

(1950) LLJ 921 (SC) at 948. 

* 

21 see Tata Chemical Ltd V Kail ash AIR 1964 Guj 264. 
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provisions of any statute. For day to day needs, work rules 
and i instructions of the employer carries weight, because to 
keep employer - employee relationship, the employee will have 
to bow down to the discipline and orders of the employer. Any 
malafide will vitiate the relationship. 

v) Express terms of the employment contract, is useful as a source, 

i&en the special contracts for special needs are entered into, 

when highly specialized, skilled and technical jobs are to be 

catered If there is any conflict between the given standing 

orders and a special contract of the employer and the employee, 

the latter will prevail, since standing orders are not a 

23 

statute but are framed under a statute. 

Express terms override custom and usages of trade and 
implied terms of the contract also. 

vi) Implied terms of Employment Contract - Just as ‘justice equity 

and good conscience*, the court may see an implied term to give 

•social and economic* justice as an ultimate ideal of 

24 

industrial adjudication Terms are implied, imposed, modified 
added and innovated even against the express terms of 
employment contract by industrial courts to import social 
justice and acquire industrial peace, and growth and progress 

of Indus tries. 25 

22. workmen of Dewan Tea Estate V Their Management 0 . 964 ) 

1 LLJ 358, workmen of Buckingham and Carnatic Mills Ltd. 

V Buckingham and Carnatic Milk Ltd. 0 . 970 ) 1 LLJ 26 fee) 

23 JJK .Cotton Manufacturers Ltd. vs. j N^Pewari AIR 1959 
All 639. 

24. See Crown Aluminium worfjs V Their Workmen <1958) 1 LLJ 1, 

(SC) 

25. Bharat Bank Ltd. V Its Employees <(1950) 1 LLJ 921; RaStriya 
Mill Mazdoor sangh v Appollo Midis <1959) 11 LLJ 263 fee) . 
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vil) Custom and usages followed in the industry can become 

enforceable only if it is proved that they have been 

followed continuously for a sufficient long time 26 

Custom and usage to form a part of the contract of 

27 

employment must be reasonable. Custom and usages 

cannot override any statutory provisions or standing 
28 

orders or Express terms of special contracts 

4, The Scope of the study & 

The industrial Employment, confining the relationship of 

workers with the employers with in the Indus trial 
establishments for production and allied processes shall be the 
main thrust of this study. 

In the process of distinguishing the basic attributes of 
industrial employment, a destination with Government service 
domestic service and contractor's workers employment will also 
be drawn. Like every employment contract, the industrial 
employment contract has also three stages viz — 

a) The initial stage of recruitment to pin point who, 
where and how much man- power will suffice ; 

b) The continuity of the contract of employment where- 
by subsistence of employment contract will be decided, 
and 

c) The retirement of the worker to adjudicate the post 

retiral rights and duties of both the parties of the 
contract of employment 

26. Kanpur Sugar works Ltd. V Their workmen ((1955) 11 LLJ 419<LAT) 

27* Ramesh Vinayak Korde and others v Ahmedabad Electricity Co .Ltd, 
(1958) 1 LLJ 686 

28. Conraon wealth Trust V Labour Court (1963) 1 LLJ 516. 
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The purpose of keeping the industrial peace will be jeopardised 
if proper precautions and nouns of recruitments are not followed 
while engaging a worker at the industrial Establishment for the 
first time. Likewise to keep the relationship continuing there 
must be some reasonable teams and conditions and a willing 
working hands as well ms cordial and congenial overall atmosphere 
at titie worksite provided by the management There are certain 
tricks of the trade, trade secrets, list of customers, production 
expertise etc which the workers come to know daring their 

'tf 

employment, it is their duty to maintain these secrets even after 
retirement. But for this, if the limit of time and space is not 
properly fixed, this might become a farce, hence in every contract 
of employment, allowing full we ightage to the nature of production, 
the duty of the workers to keep these secrets and information 
confidential, will be imposed. Likewise, there will be the duty of 
the management to pay pension, provident fund, gratuity etc to 
the worker after their retirement, faithfully. 

The Law of Employment has man? a facets, dimensions and 
off-shoots and on each and every Such dimension a separate study 

may be undertaken and expert results obtained. There may be a 

* 

study on •Recruitment* a study on ‘Retrenchment* a study on 
•compensation % or ‘Strikes and Lockouts • etc or workers 
participation in Management, we shall deal with these aspects 
where there shall be a need. 

Primarily, the present study will cover the contract of 
employment in industries in India covered by The industrial 
Disputes Act, 1947, and Industrial Employment (Standing orders) 
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Act, 1946; together with Factory Act, 1948; The Minimum wages 
Act 1948; The Payment of wages Act, 1936 and The workmen's 
Compensation Act, 1923. 

The following categories of workers shall stand excluded — 

a) The government servants who get enough protection under 
Article 311 of the constitution ; 

b) The personnel employed in industries but not in the capacity 

of workman e.g. supervisory or managerial staff more 

* 

concerned with aAninistrative jobs drawing more salary than 
is covered for a worker, as prescribed through statutes ; 

c) Certain workers working in government owned factories just as 
Defence Depots, Railways coach Factory etc. have the choice 
of recourse for their disputes settlements either to 
Article 311 and Administrative Tribunals Act, 1985 or to 
Industrial Disputes Act, 1947. AS such, when they resort to 
Ado inis trative tribunals for their grievance redressal, they 
shall stand excluded ; 

d) The employee of statutory Bodies created by the Acts of 
Parliament or State Legislatures, if treated as semi - state 
employees with their special rules and regulations They shall 
be covered if they adopt the industrial Dispute Act, 1947 for 
their dispute redressal , 

e) The ^self Employment* cases shall also stand excluded; 

f) The workers of the contractors shall also stand excluded as 
Contract Labour < Regulation and Abolition ) Act, 1970 has 

already been passed and at some places workers of this 
category have formed their cooperative societies for excluding 
the contractors. 
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Our endeavour would be to find such a dynamic format 
of contract of industrial employment which shall 
contain a built-in-machinery of grievance redressal to 
be self-charged when the situation so demands as to 
make it speedy, accurate humane and result orientated. 
Let us hope, the provisions so suggested shall be 
implemented honestly to tackle the workers -problems and 
in result, there will be Industrial peace, leading to 
progress, prosperity and well being of the workers as 
we LI as the general masses, in India. 



CHAPTER - II 


CONCSPTUAL frame work of contract of 
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A • The Concept of Industrial Employment in India t 

The concept of Employment in Law becomes very simple to 
comprehend, if we begin with the law of obligations Under the 
law of obligations, the law of contract and torts have found 
their roots and under the law of contracts, the law of Employment 
and Industrial employment are like a species, tihexe the workers 
sell their labour, skill, services etc. in consideration of 
remuneration whether it is called salary or wages, a kind of 
relationship develops between the one who puts in labour and the 
other who agrees to pay for it. The wages may be in kind, or cash 
or partly cash and partly in kind. Mere presence of the worker at 
the worksite is not enough. He must do something, he must 
participate in the process of production executed either manually 
or through machines. 

The concept of employment implies that both the parties 
undertake to continue the arrangement. This we call dLn intention 
to create legal and contractual relationship in legal language for 
creating a valid contract, and, may be called here as willingness 
of workers to report for duty and.des ire of the employer to retain 
the worker to continue the arrangement. That is also called the 
element of cooperation needed and expected from both the parties of 
the contract, sometimes, it is also treated as implied terms of the 
contract of employment* 

The contract of Employment may cover a long period for its 
continuity It differs from simple contractual transactions in one 
glaring respect and that is its repetition. The relationship of 
employment begins at the start and repeats itself daily when the 
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worker presents himself for duty and the employer provides him 
with tools, raw materials and instructions as to what he is -to 
do This special feature of the contract of employment generates 
the problem of ‘security of job 1 This certainty of the continuity 
of the relationship denotes that the job is secure, and this 
•security of job, whether leads to efficiency or curtails it, 
becomes a moot point So a good manager never overlooks this aspect 
of the arrangement, so that peace and efficiency at his 
establishment may prevail* 

Contract of industrial employment may be said to develop in 
three stages. The first stage is the beginning of the contract 
where in the worker agrees to sell his labour or skill for wages 
and the employer agrees to pay compensation for the same The 
second stage of development may be termed as the subsistence of the 
contract of employment. It consists of continuation of the 
arrangement where in basically both the parties behave in 
accordance with the terms of the contract. The contract may 
continue till the workman reaches the age of superannuation or the 
industrial establishment lasts. 

In the beginning of industrial revolution, when the 'Laissez 
Fairs • doctrine was in vogue, the master could ‘hire and fire* the 
worker at any time. But now with the development of the doctrine 
of a welfare state, many a legislative measures have been enacted 
to safeguard and protect the interest of the workers, certain 
procedures prescribed by law has to be adhered to, to put an end to 
the contract of employment and in case of industrial employment 
such a procedure is prescribed by industrial legislation. For any 
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termination to be legal# this procedure has not only to be 
follows d but it has to be a reasonable fair and just also as 
such, now it is possible to terminate the wage earner only when 
all the modalities of notice is complied with or notice pay in 
lieu of notice together with retrenchment compensation is paid 
to the worker as provided in the Industrial Disputes Act, 1947 * 

Since it is easy to exploit a new recrtut economically. 

Socially and administratively in the industrial setup, the 

•> 

employer always prefers new hands, {where there is no need of 
any skill, training or expertise) at the place of old ones hence 
if the employers are allowed to carry their day, the human aspect 
of the old wo dee is in the industry would Suffer a lot The law has 
applied a brake on the machinations of the employers by providing 
for compensation and issue of notice or notice pay in lieu of 
notice If a worker is to be terminated for any cause whatsoever. 
The policy of the law is to have a continuity in the employment 
and production in the industry. So every right thinking person 
will support for subsistence of continuation of the contract of 
industrial employment, it generates industrial peace so vital for 
the progress, prosperity and overall development of the 
industries and thereby the country as a whole. 

The third stage of the industrial employment contract is the 

stage where in the contract comes to an end. By the end of the 

contract, many a duties begin to come into existence on the 

shoulders of both the parties. Post retiral benefits are to be 

paid by the employer and many a secrets of the trade, in which 

the worker was involved as a matter of duty are to be concealed 

1 see sections 25 F$&-, and 25 F (b) of Industrial Disputes Act, 
1947 
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and kept like a secret by the worker Though there is a 
reasonable limit of time and space for competing with the 
employer, yet within that limit the duty of keeping the secret 
and refraining from competition by the worker stands intact. 

This idea of three phases /stages of industrial employment 
contract has been described by western legfcl experts as two 
tier system of employment contract. 

B His to rial Evolution of the concept of Law of Employment 
in India * 

iu ancient esriob 

The industrial establishments of present concept wherein 
prototype mass production of goods, services, exchange of 
technical expertise etc is carried out, owe their commencement 
in India, roughly from 1850 A.D., the year in which Jute, Cotton 
iron industries etc got their roots in factory style Before 
that, the Artisan was the master and centre of the industrial 
activity where in family and guild type of atmosphere prevailed 
at the worksite as number of workere/Apprentices/Disciples was 
limited and centred round the different master craftsmen 
scattered over the different regions of expertise. Industries 
were basically handicrafts where use of machines was out of 
question, though tools were used as such, the present form of 
industrial development and industrial employment therein, is not 
more than one and a half century old in Indian Context. 

2 M.R.Freedland in 1976 propounded the theory of two tier 
system of contract of employment Also see ‘The structure of 
the employment contract* by Patrick Elias ((1982) 25 CLBP95 
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To locate the la w of employment in Ancient India, when Hindu 
social systems were predominantly in vogue, it is necessary to 
keep certain points in mind. Firstly, contractual obligations 
«ere treated more as a religious duty than mere an obligation 
Oue to a contract because of the pervasive religious bondage by 
ehich the society was knitted and run Secondly, different 
Smritikars ordained through their verses - the law, representing 
different ages and regions The commentators, afterwards, while 
interpreting those very verses gave proper place and importance 
to the customs governing the regions and growing needs of their 
times Rautilya Arthshastra, Manu Smriti, Yagna valkya, Vishnu 
Smriti, Narada Smriti, shukra Niti etc. either can be consulted 
In original or through their coanentators Co find out the required 
law on the subject, in Ancient India the rules were provided for 
formation of contract of employment, wage fixation. Dispute 
settlements for negligence and go slow tactics, on fundamental 
breach on sabotage and strike and responsibility of guild/nnion 
members ( SANGH - BHRATAH) 5 on Breach of Contract verses are 
there in Arthshastra 6 Yagnavalkya *s 7 Smriti, Manu smriti 8 Vishnu 


4 

5 

6 Arthsastra ch.II p. 184. 
7. Yagyavalkya II 193-195. 

8 Manu VIII 215-216 


See Sacred Books of the East; Kautilya Arthshastra by 

contrast 7? nU -. a « d Yagnavalkya ” a comparison and 

contrast by K.P.Jaiswal Tagore Law Lecture, cal, 1917 

Background to Indian Law by G.C .Rankin Evolution of Ancient 

*“ d , ia ?, Law 57 Dr N * c - Sen Gupta Tagore Law Lecture, Cal, 1950 
Evolution of Labour Management Relations by SK Haidar, cal, 
1953; Industrial Jurisprudence by S.N.johri, Delhi - 1984. 

Kautilya Arthshastra b$ Dr.Shama ShaStri Book 3 p 226-27. 

Evolution of Labour Management Relations by S.K.Haldar, 

Cal, 1963, p # 126« 
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Smriti 9 and Narada Smriti. 10 

Dr S.N.Joshri, while discussing the *Historical settings 
of labour in Ancient India* has elaborately quoted from Kautilya 
Arthshastra, Yagnavalkya Smriti Prakashara Kane *s Dharmashastra, 
Smriti, Sukra Nit i, Manu Smriti, Vishnu Smriti, Brahaspati 
Smriti to pin point the rules in Ancient India regarding payment 
of wages, minimum wages, settlements of disputes by arbitration 
imposition of fines for breach of contract, labour unions, leave 
rules, payment of bonus, rules for apprentices and vocational 
training etc. touching more or less every aspect of labour - 
relations which we boast of modern origin 11 

In Ancient India, the different exponent of law have given 
their rules on the same topic which are sometimes different and 
create confusion as to which is correct and which one is to be 
followed The confusion is removed when we understand that all 
the different Rishies e .g Manu Yagnavalkya, Narad Brahaspati 
and Kautilya represent different periods of time, region, place 
and school One should be guided by his own school and harmonious 
following of the law 

W9 can draw certain unifonn basic principles accepted by the 
majority of thinkers and law givers of that time, e g the 
contract of employment was applicable to workers of that time in 
agriculture, cattle rearing, transport of goods and certain 
handicrafts industries The same worker supplied. Sold, repaired 

9 Vishnu Smriti Ch. V p. 153-59. 

10 Narad Smriti Ch VIII p 2-3 

11 Indus trial -Juris prude nee - S.N^Johri Delhi - 1984, 
p 22-31 



and, if the need be, worked with the master craftsman to an 
employer An independent Artisan at his place, had no 
hes itation to work at the place of the employer. The concepts of 
Act of God, Impossibility, Act of state were known and practised 
The right thinking with an element of Just behaviour clothed with 
the sanction of sin, did the smooth functioning of the 
contractual obligations* tfiere no terms of contract were fixed at 
the commencement, it was either treated as partnership or the wage 
element was decided by an expert. The breach of contract, goslow 
e impediment to start within auspicious time by a carrier workers 
to take care of tools and equipments if Supplied by the employer, 
all had been provided for, in Ancient Indian legal frane Since 
Factory system and present mode of production was not prevalent 
at that time, we can draw only inferences for present use 

( ii) MEDIAEVAL -PERIOD 
This period may be divided in two phases — 

a) Mediaeval period of first phase covering the period from 
600 AD to 1200 AD - predominantly Hindu ruled India, and, 

b) Mediaeval period of second phase from 1200 AD to 1850 It 
was predominantly a Muslim ruled period; though from 1765 
English people had Diwani rights for Bengal, Bihar and 
Orissa and ultimately the dawn of industrial revolution came 
by 1850 in India. 

a) Ihe First thase of Mediaeval Iteriod , had a village based, self 
sufficient, economy Some Art and Crafts also developed 
catering for village needs as well as for exports and needs 
of the other parts of the country The workmanship was no 
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doubt of par-excellence standard having a ready market* steam 
povier or electricity was unknown and ‘Factories* had not come 
into existence Occupations being hereditary, facilities for 
apprenticeship and training automatically existed and 
technical skill being inherited from father to son tended to 
perfect itself. The various kinds of guilds w$s also 
inexistence it has been defined 

* as corporation of people belonging to the 
Same or different caste but following the 
Same, trade or industry" 12 

These organisations were important in as much as their rules 
were recognised as valid in the eye of law and their 

representatives had a right to be consulted by the King in any 

13 

affairs that concerned them • 

The industrial setup was Artisan based and not factory 
based during this period. The contract of employment for our 
purposes confined to apprenticeship contract. 

b) The second IhaSe of Mediaeval Period - witnessed predominantly 

a Muslim rule and Culture During this period, whe reeve r Hindus 

were rulers slavery and serfdom were practically non-existent, 

that forced-labour was never tolerated and that cultivators, 

artisans, shopkeepers and vendors of merchandise enjoyed 

14 

protection of the state. 

with the on rush of foreign invaders, arson and loot became 

the common feature of those days. Artisans also ran away to 

- s 

12. Haidar, S.K. * Evolution of Labour Management Relations, 

* Cal, 1953 p 126 

13 Ibid - p.128 
14. Ibid - P 133 
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distant Pi aces for comparative safety then the invader 
established himself and restored order, trade and industry 
would also gradually revive By repetitions of these upheavals, 
the industrial efforts suffered The frequent changes of rulers 
also affected the industries, unlike the Hindu regime, during 
Muslim rule, the life of. die labourer was degraded slavery which 
was never tolerated by the Hindus, appears to have existed 
widely during the Moghal rules. Dr. D .Pant observes * 

" Remuneration was on the good old principle of 
giving as much to the labourer as would enable 
him to do die work and to keep him alive *15 

During the Moghul rule, the state was the biggest 
entrepreneur and all highly skilled artisans and craftsmen 
would be moved to government workshop. There was a small class 
of men also engaged in trade and business as well afl manufacture 
of articles, The manufacturers were essentially domestic and 
hereditary The manufacturer was home staying but as soon as his 
reputation of high skill reached the authorities, he would be 
ordained to move to the Government workshop . 16 

During this period, though the rulers solicited manufacturers 
of their excellent products, yet basically the industries were 
cottage industries run by the efforts of the artisans themselves 
The only solaoe was the ready market provided by the ruling 
class . 


15. • Commercial Policy of ‘the Moghals * - p. 64. 

16. Haidar, S.K. Evolution of Labour Management Relations 
Cal 1953, *p. 133. 
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WB may airive at the following findings regarding Mediaeval 

period of 1200 to 1850 — 

1) That Society had no systematic law and order and resultant 
peace and security - a fact which generates industrial 
growth The rulers were engrossed in their luxuries and for 
this they heavily taxed, grabbed, confiscated the properties 
of the subjects 

2) No fair wages was paid to the labourers. To exact work from 
the working class of these days was treated as a matter of 
right 

3) The state employees were also not paid adequately and their 
services continued on the whine of the rulers, no Natural 

Justice of modern concept was in vogue. 

* 

4) Artisans always preferred to remain at their home, because 
the contractual position where both the parties are given 
equal footing, was never adhered to. The employer remained 
in commanding and dictating position. 

5) The labourers who were not artisans, were unorganised poor, 
starving and available in abundance having no bargaining 
power. 

6) Industrial scope confined to household craftsmanship Though 
of par-excellence quality - yet their overall return reached 
the subsistence level to the worker Mass production and 
prototype production in factory style was unknown 

7) The Artisans were usually self employed but sometime they 
worked for a particular employer as well. Submission to the 
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dictates of the master in the name of loyal ity and custom 
was the rule of those days, wages were meagre to the tune 
of subsistence level. Efbgar, Bondage and oppression was not 

despised and this was more rampant on the agricultural front 

* 

€Lti) INDUSTRIALISATION AMD CONCEPT OF EMPLOY^ NT 
( The period from 1850 to 1947 ) : 

The concept of industrial employment started gaining ground in 
our country, like any other country of the world, with the advent 
of factory system of industrialisation The break through was made 
by Plantation in indigo, tea and coffee etc In the beginning the 
emphasis was placed on freedom of contract as the doctrine of 
Laissez Fairs held the ground on those days . as for the Indian 
Labour was concerned the freedom of contract had a little or no 
significance for various reasons The labourers were available in 
abundance and were poor and illiterate Therefore their bargaining 
power as compared to employer was very weak 

During this period, the Britishers were at the helm of the 
affairs in India From 1765 when they bought Diwani Rights for 
Bengal, Bihar and orris a, their expansion programme to rule India 
enhanced day by day culminating into the upheave l of 1857 by which 
the British crown itself took the reins directly dives txng the 
powers of Bast India Company. 

The impact of Industrial revolution in Europe came to India 
by 1850 or so and infrastructure for that in the shape of good 

Tv t 

roads { Grand Trunk Road was A only repaired by Lord Dalhausie but 
extended from Delhi to Peshawar, Indian P.WJ3. was established 
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and by 1840 Agra to Bombay Road was completed) and advent of 
Railways by 1853, facilitated its birth in India The Advent 
of steam power revolutionised the manufacturing processes in 
both the textile industries cotton and jute The handicrafts 
in cotton suffered a lot, though it was of Superb quality . The 
Indian Cotton Mills in Bombay, Ahmedabad, Sholapur and Calcutta 
were established during the fifties of the 19th century to earn 
like Britain and Japan Jute, which used to be exported 
raw, became profitable by its use at Indian mills which came into 
being from 1854 first at Se ram pur to many by 1875 at the bank of 
Hooghly in Bengal Likewise, coal and iron industries also 
developed daring this period. 

The labour was at first local and consisted of low caste 

groups They were poor, unorganised and illiterate They were 

coming from different places speaking different languages with 

different modes of living having no sense of solidarity and in 

consequence no bargaining power The contractual results were 

very tins at is factory. The hours were long particularly in cotton 

ginning factories vkxuen and children worked in factories as well 

aS under ground in mines The most of the industrialists were 
17 

non- Indians 

To face the problem of dearth of labour, to solve their 
dispute in the favour of the industrialists, to punish those 
workers who deserted their work place in anguish and under 
inhuman conditions of work at site, the English people felt the 
need of legislations The Indenture system of labour by which 


17. Supra Note 16 p. 164 
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Indian cheap labour could be exported to any British Colony all 
over the world was evolved by a regulation of 1837, and so many 
other legislations were passed to help the Britishers to 
^ the Indian labour force. 

The Impact of the first world war, the establishment of 
International Labour Organisation in 1919, the cult of Swadeshi 
and craze for independence in India forced the capitalists and 
the then government to realise that because of natural 
inequalities of bargaining powers possessed by the two 
constituents of the contract of employment, some protective 
labour laws are necessary to safeguard the interests of the 
workers The prevailing malpractices in the shape of irregular 
payments, unauthorised deduction®, long hours of work, 
exploitation of women and child workers, insanitary conditions of 

work place etc had to be curbed and eradicated, as such certain 

19 

protective legislations had to be passed to show the welfare of 
the people as the aim of the state. The Protective legislation® 
have been so pervasive and versatile that together with similar 
decisions of the courts, it has taken the shape and name of 
Industrial jurisprudence, in India 

The theme of a welfare state and nationalism, the norms of 
democracy and humanitarian outlook for working class, have 

18. The workmen Breach of Contract Act, 1859. Plantation Act, 1863, 
IPS 1862 sec. 490 to 492 making desertion a crime. The Indian 
Contract Act, 1872, replacing customary contractual Laws of 
India with predominantly English Laws (see Glad Hill, Alan, The 
Republic of India II Edn, p.291-292, Rankin, G JZ. Background 
to India^Law p. 191 ) . 

19. Factory Act 1881 to 1948 workmens Compensation Act, 1923; 
Trade Union Act, 1926 Payment of Wages Act, 1936, The 
Industrial Employment (Standing Orders) Act, 1946 Industrial 
Disputes Act, 1947, The Minimum wages Act, 1948 etc. 



39 


changed the whole scenario of workers and their work place The 
law has been changing and its interpretations and implementation 
have also changed to assert the right of the workers But the 
awakening in the workers have made them more conscious of their 
rights and foregtful of duties, sending their skill to 
hibernation, when called upon to do their duties - a curse 
developing of late, is the new trend because of more protective 
laws. 

C The Concept of Employment and the Tier Theory of Industrial 
Employment j 

•Law of Employment* is a specie of law of contract, but 
happens to be more important thaft a simple contract because of 
its special texture and content. It deals with human aspirations 

and livelihood It begins, continues and goes to hibernation 

1 > 

every day during its operation and validity It is not like a 
s ink pie transaction of contract Wherein if both the parties fulfil 
their obligations in their exercise of actions and find 
satisfaction out of the transaction, the contract comes to an end. 
But as pointed out by Dr .Freed! a^ci in 1976, the law of employment 
consists of two tiers,, one when both the parties agree to 
corwnence a s employer and employee and the second when subsequently 
next day and onwards the employee presents himself for the work 
and the employer provides him all the conveniences eg tools, raw 
materials, instructions etc to start with On the second day and 
onwards the first day contract continues as such, the first tier 

. - - ■■ - i * - - - — 

20 Freedland, M.R. * The Contract of Employment, London, 1976, 
P*76 



at comae ncthnent and the second tier subsequently begins 
signify ihg the subsistence of the contract as employer and 

employee till it is repudiated, terminated or satisfactorily 
canes to an end 

In 1981, this writer humbly submitted that contract of 

Employment in India contains three tiers The third tier 

signifies continuation of obligations even after the Employment 

contract comes to an end. This third tier remains active when 

dispute of repudiation of contract comes to fore. This tier 

works in the shape of after-care of the employee in the shape of 

Pension, Gratuity, Provident Fund, Medical aid. Travelling 

privileges etc when the employee* retires on reaching 

superannuation Likewise, the Ex-employees are also bound to 

carry out certain obligations after the loss of active employment, 

due to retirement, resignation, termination etc The ex-employees 

must not leak out the Trade - secrets, list of customers etc of 

the previous employer He is to refrain from competing with the 

previous employer's business or trade within the reasonable limits 

21 

of time and territory 

Though in 'The Structure of Employment Contract*, Dr. Patrick 
22 

Elias accepts the two tier structure of the contract of 

23 

Employment as propounded by Freedland but adds a third tier, 

namely, the employees obligation to serve the employer honestly 

and faithfully and not to damage the employers interest 
deliberately. 

21. see S.S.MISRA i ‘jurisprudence of service Contracts - 1981 
University of Allahabad studies vol 13 p. 104. 

22 # 0.982) 35 CLP 95 

23. Supra Note 20 
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It is submitted that the third ti p r of Dr "lijC mi/ be 
treated as included in the second tier while the co tract 
subsists Tne bonafide honest behaviour is implied anu presumed 
from the side of either Party of the contract rfhy the thi^isltier 

should entail m its purview tne honestv loyal it and sincerity 

<1 

Oj. the employees only ? It seems biased and over loaded ith the 
assumptions against the emolo ees only The thira tier as 

O A 

pointed out cy tins writer consists of payments of Post*»re tiral 

benefits by the employer and keeping of secrets etc oy the 

employee and as such it is argued against third tier that they 

are obligations and ex_gratia type of privileges or bounties 

extendeo to the employee^ which cannot be enforced as contractual 

rights as they arise after the contractual ties are snapped 

between the Parties because of superannuation etc They have no 

leaal basis for enforcement ansmr out of the initial contract 

of employment, rather new riqht^ ervue because of factum of the 

2 s 

original contract example is naht of 'Pension'^ accrual - 
regulated through statutes Likewise contributory Provident ^und. 

Payment of Gratuity etc are regulated through the aegis of 

26 27 

statutes and central Government officials 

The statutes regulate the third tier but for eligibility 
the contractual subsistence for required period is necessary ana 

2 4 Supra Note 21 

2 5 Bharet Petroleum Management State pensioners v 3 PS Lta 
(1988) 3 S C C 32 

26 The Enployees p„F and Family Pension Fund Act 1952, amended 
in 1973 Labour P FJLav?s (Amendment) Act, l r »71 The i^ayment 
of Gratuity Act 1972, Coal Mines and Mica Mines Larour wslrare 
Fund Act 1947 amended in 1972 etc 

2 7 Provide rt Tuna Commiss iore>r (Rea ion wise) 
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the right of payment becomes reality only after the tie of 
contract is nd more. 

*Sie enforceability of the right of Fens ion, Graduity and 
Provident Fund etc is like a legal right because they have been 
recognised as such by the statutes which incorporate them. But 
these rights owe their applicability because of the factum of 
the existence of the contract of employment between the parties 
She actual party to the contract or his/her nominee in case of 
death, gets the benefit of these social security measures in the 
shape of Be nS ion/Family Pension, provident Fund and Gratuity etc. 
The nexus with the party who actually was a party to the contract 
of employment has to be maintained and here lies the soul of the 
third tier of the contract of employment. 

The retiral benefits may be claimed as a legal right -Though 
this legal right springs from a different source - a distinct 
statute - not as a sequel of original contractual obligations by 
which both the parties became employer and employee But now, 
because of technological explosion, atleast, upper strata of 
employees visualise, at the time of entering into the employment 
contract, the post retiral benefits as well where post retiral 
benefits are in contemplation of both the parties at the initial 
stage of the contract of employment, legally it must be honoured 
by virtue of tbfe initial contract alone it may be pointed out 
that by providing through separate statutes the same benefits, 
the fulfilment of these post- retiral benefits stands doubly 
e-nsured, where at the initial stage parties had in their mind 
the post retiral benefits as well Thus the first argument 
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against the third tier that it is not in any way connected with 
the original contract stands repelled 

There may be a second argument against the third tie r, that 
they arise only after the tie of relationship between the 
employer and employee is snapped or severed and as such do not 
form the part of the original contract because they cannot be 
enforced within the anbit of the original contract This is also 
fallacious as stated above, the post retiral benefits are to be 

paid or extended to the employee or his family or successors or 

* 

heirs only - hence only operative and active portion of the 
original employment contract goes into hibernation after an 
employee retires His duty to keep trade secrets 2 ®, list of 
customers 29 and not to compete 30 within a reasonable territory 
and time span with his employer still continues hence snapping 
of ties is not a total snapping of tie, only certain aspects of 
the contractual tie ar€ snapped when an employee retires as such, 
third tier takes firmly its roots in the original contract and the 
second argument also stands repelled. 

The ambit of the third tier of the employment contract 
becomes specified and clear, when we find the operational and 
active part of the employees obligation in an enrol oyment contract, 
as becoming silerrt, when he reaches the stage of retirement, 

28. See Selwyn, M« Norman t Law of Employment, London, 1978 
p. 26 ( united sterling Corporation V Felton 1974) 

29. Robb V Gi»en 0.895) 2 QB 315 wes sex Dairies v Smith (f 1935) 

2 KB 80. 

30. Strange V Mann (1965) 1 All ER 1069 Little woods organisation 
Ltd V Harris 0.978) 1 All ER 1026, Superintendence Co of 
India 0?) Ltd V Krishan Murgai AIR <1980) SC 1717. 
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resignation or ^tennination Because of his past services, 
certain future benefits accrue, so root is in the past services 
and to make it sure, the future benefits are secured by another 
distinct and separate statute/ rules agreements etc. This 
Umbrella will cover not all and sundry but only those who happened 
to be in active participation of the original obligation or to 
those who have some nexus of family or heirship with the original 
actual worker. 

Inclusion of Post retinal benefits and certain obligations 
e „g not to disclose or compete etc by the employee, seems more 
sounder than the inclusion of loyality, sincerity and faithfulness 
of the employee alone in the third tier of the Employment 
Contract, as suggested by Dr. Patrick EliaS 31 

The modern concept will follow after taking in consideration 
the Gandhi an Thought on industrial employment. 

D Gandhi an Thoughts and its relevance to Industrial Employment * 

0.869 to 1948) 

During the days of freedom struggle, Gandhi ji travelled whole 
of the India and gathered a practical knowledge about the Indian 
people, their avocations, position of agriculture, industry and 
commerce The whole of the agricultural sector depended upon the 
vagaries of the we a the r, as irrigated agricultural land because of 
lack of canals and other facilities was very small in area. The 
pattern and mode of agriculture was traditional and yield per 
acre meagre . 

31 The structure of Employment Contract (Cl 982) 35 CLP 95. 
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The industries were nascent and were facing the competition 
well finished, cheap, foreign goods The raw materials were taken 
from India cheaply and from those very raw materials finished 
goods were sent back to India crushing our industries as foreigners 
produced in large scale in prototype factory system getting the 
economy of large scale production and assured Indian market. 
Gandhiji realised this, and launched a "Swedes hi" ((country made) 
agitation that, every Indian will use* only Indian made articles. 
The concept of 'Khadi' and use of 'Charkhaf was made the symbol 
of patriotism. Boycott of foreign goods and use of the selfa spun 
and woven cloth i e Khadi ((it became a status symbol to wear 
Khadi afterwards) paved the way for saving and establishing the 
cotton industry - the biggest source of drainage-in India This 
wave of nationalism encouraged other entrepreneurs to begin within 
other fields and other industries we re started To bring 'Ram Rajya 1 
or achieve success, Gandhi) (postulated shedding off certain whimsical 
conventions, customs and dhlt of superiority, work is worship 
Everybody is important to society no avocation was small or 
degrading The practice of untouchability was deprecated by 
Gardhiji and those people who were so isolated in society, were 
accorded the status of 'Harijan* - the men of God, by him and he 
tried to assimilate them with the main streak of society by himself 
living among them 

To eradicate poverty and provide work to all. Gandhiji 
advocated self sufficiency to every village - by this heme ant 
each and every village will be producing each and everything 
necessary to exist The small scale cottage industries were to 
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produce necessaries of everyday life and provide work during 
slack season of agriculture Factory system of production was 
earmarked for soae specified items of national needs and 
Importance. Machines were to be the servant of the mankind, man 
was not to be controlled and regulated by the machines Machines 
were to be used but only to enhance the efficiency of the worker 
not to displace him, was the opinion of Gandhi ji 

The Gandhian Model, which J.C.Kumarappa 32 elaborated and 

advocated through hard-hitting articles in the Harijan and 

Gramudyog Patrika aimed at a low energy* low capital, nature - 

friei&ly and decentralised development, some of the assumptions, 

such as self-sufficiency of the village and restricted trade with 

the outside world, seem hardly practicable in the fast changing 

world of today Then there are the complex economic Issues, such 

as inflation, balance of payments, internal trade and the 

underground economy, for which the Gandhian Model may not have 

adequate answers The Gandhians may argue that many of these 

problems would not have become so complex but the inordinate greed 

and indiscipline of individuals and sections of society entrapped 

in consumerism and that after all, Gandhi's economic framework 

33 

also postulated a moral base . 

AS such, factory system of production, in big industrial 

houses, corporations and cartels where thousands of workers 

produce art teles under one roof with the help of machines was not 

the view and dream of Gandhi ji Industrial strides of western 
a 

32 The Sunday Times of India, Lucknow JAN 17 1993, p.8 
see Economy of Psrmanence of j.C. Kumarappa 1944 
(written in jail) 

33 Ibid. 
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pattern was not the target of Industrial India, according to 
Gandhi ji He postulated that industry should be complementary to 
the agriculture and as such manageable by the farmers themselves 

But Gandhian thought did not affect industrial development 
in India Even during the life time of Gandhi ji, particularly 
after first world war i.e. during 1920 to 1948, the industrial 
strides in India was not decimal The Cotton Textile Mills, jute 
Mills, iron industry. Coal mines, woollen Mills etc were using 
heavy plants and machineries and employing thousands of workers 
within one roof The factory system and its concommittant evils 
were very much present in India, when Gandhi ji was alive 

D. CL) Gandhi jftl views on wages , Gandhi ji has very rightly 

said - 

* m cannot become rich Merely by getting more 
wages, not is becoming wealthy all in all 
that you may get enough to make you 
happy, to make you truely religious that you 
may observe the eternal laws of ethics, that 
you may make good use of your earnings, that 
you may keep your houses clean and that you 
maty educate your children" 34 

It is submitted that the purpose to which wages is to be used, 
as suggested by Gandhiji coincides with the modern concept of 
•Living wages • 

D (ii) Gandhiji on Capital Labour Relations : How Labour ana 
capital should behave ? The workers and the capitalists are 
the partners of their joint efforts in the industry Each 
should care for the oth^r, workers demands should be 
commensurate with the employers capacity to pay It should not 


34* Young India, 2 3 4 1 920 p#7 
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be based on their strength only. Likewise the capitalists should 
also neither linger not ignore the demands of the workers which 
Seans necessary and within their. means. Mobilising forces by 
employers against workers is like raising an army of elephants 
against ants The workers starvation should# not be employers 
opportunity , 35 

•An owner never spoils his property# when you kiiow that the 

mill is as much yours as of the mill owners# you will never 

damage your property. You will never angrily destroy cloth and 

machinery with a view to Squaring your quarrel with the mill 
36 

owners* The advice of Gandhiji depicts involvement of workers 
with the industry and shunning of violence, as regards the power 
of labour, Gandhi ji*s opinion was — 

" No matter how oppressive the capitalists may 
be, those who guide the labour movement have 
themselves no idea of resources that labour 
can^. command and which capital can never 
command if labour would only understand and 
recognise that capital is perfectly helpless 
without labour, labour will Immediately come 
into its own * 3 ' 

Gandhiji's conceptual framework of industrial relations may 
be criticised on the ground that it is paternalistic in character 
and paternalism is incompatible with equality between labour and 
capital which he unhas itatingly professed Further, paternalism 
at variance with Gandhiji's ideal of partnership between workers 

35. see M.H. Desai, Righteous struggle a chronicle of The 

Ahmedabad Textile Labourers fight for Justice, Ahmedabad, 
1951 pp 46-48. 

36 Young India, 4-8 1927 p. 248. 

37 Young India, 14 1.1932 p. 17 
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and employers in the management of industrial undertakings 

Since partnership may be a more distant and higher ideal than 

patefnalism and the letter, more in tune with the present 

mind of parties to industrial relations on account of its long 

existence in India, is a preliminary to and the forerunner of 
37a 

partnership, if allowed to take roots in India workers 

Participation in Management and Development of cooperative 
norms are the culmination of Gandhi's dream. 

iii ) Gandhi ji's view on Strikes _ Gandhi ji believed that it 

should be only resorted to when it became a must He despised 

strikes for political purposes by the workers a strike, 

after negotiations, arbitration etc should not have failed, 

must fulfil the following tests - that its cause being just, 

that strikers are unanimous, that it is non-violent, that 

strikers are able to maintain themselves during strike without 

wages and that when enough labour is alternatively, available 

to replace strikers, the remedy is resignation not strike 38 

Self maintenance by workers during a strike by finding their 

own support was an indispensable rule and secret of success"* 9 

of strikes conducted by Gandhi ji Gandhi ji regarded strike as 

the inherent right of workers' but it was criminal to continue 

it after the arbitration for settlement of demands was 
40 

accepted. 


37(a) Paresh Maj&ifear, An Anatomy of Peaceful Industrial Relations, 
Bombay 1973 p. - 49, 

38 Young India - 16.2,1921 p, 52, 

39, Speeches and writings of Mahatma Gandhi G.A Nateshan 
Company (4rth Edn ) pp 1045-47, 

40 . Young India 19 2 1929 p 308 
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*- v ) Gandhi «s opinion on Trusteeship s The concept of Trusteeship 
enjoins that a person should possess wealth and money more 
than his needs as a trustee of the society in which he lives 
Gandhiji did not agree to use even a minimum of violence by 
the State to coerce a citizen when he refuses to become the 
Trustee of his wealth for the society The state represents 
violence in a concentrated and organized form The individual 
has a soul but as the state is a soulless machine, it can 
never be weaned f ran the violence, once it is allowed Hence 
the doctrine of trusteeship was preferred by Gandhi ji 41 

The erstwhile capitalists, property owning class will 

consider itself trustee on behalf of the proletariat. The 

change is purely on the subjective sphere, the objective 

conditions of production will continue by remaining as they 

were in capitalism The class appropriation of surplus 

with trust production will continue in a pious guise, will 

mean larger and larger accumulations of capital on the one 

hand and pauperisation of the masses on the other These 

evils cannot be banished by wishing a change in the hearts and 

42 

minds of the owners of property This is one of the 
dimensions of trusteeship concept. 

Because of state patronage, legislations, judicial 
decisions and general awareness of the workers, the wretched 
state of affairs of the workers that prevailed when Gandhi ji 

41 n.K. Bose t studies in Gandhism, Calcutta, 1947 pp. 107-108 

42 Mahadeo Prasad "Social Philosophy of Mahatma Gandhi ", 
Gorakhpur, 1958, p 195. 


mooted the idea of trusteeship, is no more The situation has' 
changed and we have practically experienced the doctrine now 
instead of ‘Trusteeship* the ‘participation* of workers in 
management* is being advocated and pursued. The evil t of 
trusteeship requires a moral base# and there is no apparent 
regulatory device to check and implement it. 

View of Gandhi ji on Satyaqraha : The cult of non-violence, 
non-cooperation which Gandhi ji called as Satyagraha was the 
recommended means through which worker was to achieve and press 
for his genuine demands According to Gandhi ji, the technique 
of resisting the evil and awakening the man in man was non-violent 
non- coo pe ration. 4 ^ 

Clause witz's principles of war, namely 

" retaining the initiative using the defensive 
aS the decisive form of action, concentration 
of force at the decisive point, determination 
of that point, the superiority of the moral 
factor to purely material resources, the 
proper relation between attack and defence and 
the will to destroy" 

are all, according to Richarch Gregg retained in Satyagraha 44 

•Demand of the satyagrahi should be practical and feasible. 

Submit your demand constantly to public examination and 

criticism All that is found not absolutely essential should not 

45 

be made a cause of satyagraha * a Satyagrahi should never lose 
hope so long as there is slightest door left open for it, GandhiJts 

43. Harijan 20 4.1940 p. 97. 

44. R*B.Gregg ‘The Power of Non-Violence*, Ahmedabad, 1957 
p.113. 

45 N^C.Bose - studies in Gandhism p. 134. 
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success with General Smutts, in South Africa is the example, 

quoted, by Gandhi ji hijnself The idea underlying the Satyagraha 

. * 

is to awaken the sense of justice in the wrong doer and to 
convert him. 


To Stan up, the whole Gandhian Philosophy in context to 
workers and industrial employment has been summarised by justice 
S.M.Shelat in the foreword of 'An Anatomy of peaceful Industrial 
Relations ' 47 as follows — 


* The leadership of the Textile Labour Association 
having remained with some of the close adherents 
of Gandhi ji and its work being therefore 
conducted under his guidance and blessings, the 
principles of Gandhian philosophy, a non-violence, 
justness of demands, fair play as the means of 
the struggle, voluntary arbitration, co-existence 
of employers and employees a s instruments of 
national economy, the removal of master and 
servant relationship, voluntary trusteeship etc. 
were tacitly accepted Such an acceptance is 
demonstrated in the object clause of the consti- 
tution of the textile Labour Association."*® 


Regarding relevance of Gandhian Thought to present 
industrial <mployment, it is Submitted that the moral base of 
Gandhian Thought is expected to inculcate a complementary out^ 
look between the employer and employees to bury their dissensions 
and buttressing a work-culture to growup for a better industrial 
relations. Further, establishing of industries to rural regions 


46 Gopi Nath Dh avan * The Political Philosophy of Mahatma 
Gandhi, Ahmedabad, 1957, p. 137« 

47. Paresh Maj^mdar 'An Anatomy of Peaceful Industrial Relations,* 
N M Tripatiii Bombay, 1973. 

Ibid p. VH <( The Textile Labour Association was established 
in 1920 at Ahraedabad ) • 
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will stop exodus to cities and in consequence curtail the 
problems of city-dwellers because of inflated population, if 
the thought of Gandhiji Is implemented regarding establishing 
of new industries in India The development and extension of 
infrastructure to untapped and rural regions of the country, no 
doubt is a need, if we think to develop evenly the industrial 
growth of the country even without Gandhian Thought, at present 
So Gandhiji cannot be ignored. 

E. The Modem Concept of Industrial Employment s 

El- General s The contract of employment no more remains a free 
zone where under the garb of freedom of contract, both the parties 
atleast in Theory, used to bargain their terms and conditions 
Because of increasing democratic waves and socialist norms of 
distribution of wealth or distributive social justice where by 
all the partners of production must get their equitable share 
and the enunciation of the Cult of welfare state, the problems 
of workers are no more the problems of workers alone. The 
present society is so knitted and interdependent, that any part 
if remains unsatisfied, the whole society feels the pinch and 
equilibrium is disturbed the forces of peace and progress are 
stalled and as such state intervenes now, more or less every 
activity concerning industrial employment is regulated, 
controlled and supervised by the state or its agency with the 
ever increasing state regulation and laws about industrial 
undertakings and the approach of judiciary to interpret laws 
generally in the favour of the workmen to provide job security, 
social justice and industrial harmony, the contract of 



employment is increasingly approaching the pedastal of 'Status', 
rather than remaining purely as a matter of contract between the 
employer and the employee 49 Again, nowadays from the analysis of 
the nature of the contract of employment, it appears that the 
employment relationship resembles "a marriage relationship* in 
which both the employers and the employees have the liberty to 
enter the 'blessed state*, but if the employer wants to 
determine the relationship he does not have the freedom to do so 
except on the grounds recognised under the law, like obtaining 
divorce from the other party . 50 

Ihe right of the employer to hire and fire has no place in 
the modem concept of employment rather human element in the 
workers has found its recognition instead. 

The Employer and Employee relationship is becoming that of 
status in place of contractual seems correct in the long run If 
we analyse the relationship it would emerge, that at the initial 
stage the tie begins with contractual trappings, but once it comes 
into existence the law takes care of its every activity -the 
relationship is nurtured, protected and regulated by the law andctfc 
such the 'status' comes into being, and we may easily call the 
employee -employer relationship - a relationship of status, not of 
contract. Contractual obligations are over-shadowed by statutory 
obligations and sometimes unilateral actions of one party become 
the obligation of the other party e.g. Model standing orders or 

49. R.H. Graves on t status in the Common Law, 1950 p 50. 

50. C.D .Drake, , wage-slave or Entrepreneur ? <1968) 31 
MLR 408 at 421 
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Government orders for Government servants changing their terms 
and conditions of service 

While entering into the contract of employment, every able 
person is not to be discriminated against on the point of sex, 
caste, race, colour, creed, etc yet some protective discrimi- 
nation is allowed on the basis of caste and domicile certain 
scheduled castes, scheduled tribes and backward classes are 
given some reservation so that their lot may improve by getting 
that employment The basis of domicile is preferred to engage 
the ‘sons of the soil * but this principle will not work where 
expert knowledge is required, and the ’sons of the soil* lack 
that expertise, likewise the new hands to be recruited should 
be sponsored by the 'Employment Exchanges • to curb the 
possibility of nepotism and other irregularities But the 
employer to scuttle this provision appoints casual workers on 
adhoc basis To curia this malpractice, the highest court has 
directed that each casual worker must be regularised after 
working atleast 240 days and no attempt should be made to remove 

the worker's name from the rolls' dishonestly to deprive him of 

51 

completion of 240 days 

E .11 - Hew Trends j The Educational background, training, exposure 
to technical developments have given to the workers an attitude 
of scientific temperament and making them fully conscious of 
their rights The employer is no more a dictator of his terms 
The Trade unionism and concerted efforts of the workers in 

51 See Randhir Singh V Union of India AIR 1982 SC 1879, 

Surinder Singh V Engiheer CPWD AIR 1986 SC 584 
HJD.Singh V Reserve Bank of India AIR 1986 SC 132 
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imposing s, rites of various kinds also compels the employer to 
corae to the terras with the workers 

In subsisting the contract of emoloyraent the principle of 
cooperation plays a vital role Not only for day today working, 
but for introducing changes, reforms and Improvement in the 
establishment, the cooperation of the worker becomes a must 
Periodical wage revision and review of other facilities requires 
cooperation. 

Earmarking the establishment of research and development 
section together with facilities of training and education, now 
has become a must to cope with new technological developments for 
each unit, hence the modern employment, entails that workers must 

i 

be prepared to Switchover to new modes and methods of productions, 
as it would avoid the constraints of retrenchment and less wages 

The workers of India had been 'right* conscious and oblivious 
of their duty and their collective bargaining procedures sometimes 
become irresponsible There is no work culture To instil a proper 
sense of duty and behave responsibly in collective actions, the 
workers Education programme is in vogue since 1959 i^the employer 
is taking proper care of his workers, he is taking care of his 
means of production - this is the modern view. 

tfiile retrenching thp extra hand, the norm of 'first come 
last go* or »Last in first go* is to be observed Even in closure 
of his concern, the employer is not free He has to offer the 
workers the ootion to run the concern and in court the worker's 
cause is to be heard before a final closure is to be allowed. ^ 

52 i a scc n S98 eXtile WOrkerS Union V Ran Krishnan <1983) 
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The right to property of the employer is subject to the right 
of the livelihood of the workers, after the 44rth amendment of 

the constitution since 20 6 1979 53 

'1 

The the concept of natural justice, retrenchment procedure, 
consciousness of court, public policy etc are getting their due 
importance in the working and format of contract of employment 
in modern times The worker is not mere a cog in the wheels of 
production, now he is an active participant in the management, 
getting a feeling of involvement with the concern in which he is 
working Participation of workers in management is now not a myth. 
It is a fact And, this curtails many a hypothetical dissensions 
and confusions , 

Now the social status of workers, where they happen to be 
masters of certain expertise is in no way lesser than any other 
‘white-collared* incumbent* 

So under the modem view of contract of employment, the 
worker is a conscious factor of production and deserves full care 
and attention not only at the worksite but also there after 
Those employers who are taking prbper care of their workers are 
earning good profits and facing less ‘Labour Troubles • 

Vhatever reforms or good strides in living standards of 
workers and working conditions of industrial establishments are 

53 This amendment puts right ofp®fefrty as a legal and 

constitutional right only while u/Art . 21, Life and Liberty 
still continue to be a fundamental right 

54. The workers presume that employers always conceal true 
profits but when their representative is in management - 
this presumption is rebutted - particularly tat the time 
of Bonus declaration 
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nowadays found, happen to be the result of efforts of 
organised labour activities, so wherever, the working class 
is not organised because of less numbers or *he t roge nous * 
nature of their origin or nrulti unionism in one industrial 
establishment, whereby 'divide and rule* is possible, the 
employe i fructifies the situation by not granting the due 
demands and amenities AS such, workers must organise 
themselves wherever they are, 

iii) Certain dimensions of new Trend f?ew Technology and Role 
of workers « 

The impact of compute rs. Robots and other automatic 
machines will surely affect the unskilled workers if they fail 
to educate themselves in the new pattern and the technological 
strides 

The labour force has to be given a new role, distinct 

from the role of pre- industrial society This new role 

requires adequate and Sufficient training to perform them it 

must be taught to work under a different pattern of rules and 
55 

relationship The industrialisation requires the study of 

labour markets, changing pattern of labour development, the 

enhancement of training and skill, occupational mobility, 

growth and evaluation of new wage structure of labour and 

adjustment of labour force to many new obligations and 
56 

routines 

55* Morris, David Morris, The Emergence of an Industrial Labour 
Force in India * A Study of the Bombay Cotton Mills - 
1854-1947, p 198 


56. Ibid - pi. 
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The world is expanding very fast and there is no place for 
a purely an unskilled worker who does not want to change The 
large-scale use of machines will terminate and diminish the 
demands of such labour The modern worker must have some basic 
education and scientific bent of mind, some technical training 
to cope with the machines of the modern era. 


The expectations of the industrialization will be fulfilled 
only when the part and role of labour is effectively played 
by the workers with due home-work 'Hard and efficient work 
on one hand and the avoidance of indiscipline on the other 
will be needed for achieving the goal which the community 
desires to achieve 



Concept of industrial risk management cannot be ignored in 
context to modern industrial employment The large projects 
in chemicals, refineries and power at various stages of 
implementation, com pell us to pay more attention to the 
consequences of the environment within which they operate The 
modern corporation carries a portfolio of risk They include 
risks associated with industrial safety, process technology, 
hazard insurance, materials management and any other activity 
that could result in losses They are assessed for severity, 
probability and frequency Till recently environment 
protection and public safety were ignored by productive units 
Today they have realised that insurance and insurance 

57 Ilnd Five year EL an (1956) p. 576. 

*8 
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portfolio management are no longer sufficient with cases like 
Bhopal or the Oleum gas leak from the Sri Ram Foods and 

rtil isers Factory in Delhi,, public liability is becoming an 
important factor in both the cases, penalties were imposed on 
the owners The Supreme Court also held that, 

" an enterprise which is engaged in a hazardous 
or inherently dangerous industry which poses 
a potential threat to the health and safety 
of the persons working in the factory and 
industry in the surrounding areas, owes an 
absolute and non- dele gable duty to the 
community to ensure that no harm results to 
any one on account of the hazardous or 
inherently dangerous nature . “58 

In other words, potentially unlimited liability has been fixed on 
the productive unit making its risk unlimited. 

Accidents may be simple covering the factory or the complex 
one covering the factory as well a s outside the factory. Besides, 
there may 'be natural calamities in the shape of floods, earth 
quakes and the like, putting the unit at an unexpected loss and 
reconstruction Today •risk* is accepted and understood as the 
probability of an unexpected event that re stilts in financial 
losses. 

Safety, insurance and risk management have their own specific 
roles to play, aS do the other vital functions of production, 
finance and marketing Institutions such as the world Bank, 
appoint consultants to check risk management audits as a 
pre-condition for loans sanctions for mega projects. 

AS companies globalise, the projects especially large one's 
that involve greater complexities, increase, newer risks surface 

- | — m — ~t nr -ii -Tr--— — — m ■ a 


58 M C Mehta V Union of India AIR (1^87) SC 1086 


61 


Technological advance has brought in threats of obsolescence# 
which itself is a big risk But the problem becomes a little 
complicated for larger facilities like chemical plants# which 
carries inherently larger risks as such# in case of any mishap# 
the impact on the unit of production also becomes larger 

Ike Guiding principle is to avoid risk to the plant# 
people and the environment from ill conceived or badly executed 
plants changes, the changes in process plants, utilities 
storage facilities, structures and building They also include 
software changes, instrument replacements. Temperature# pressure 
and overall process and process material controls. 

The risk management is becoming very essential part of 

management# as sometimes, its improper handling may lead to the 

closure of the unit itself Likewise, to cope with the loss of 

expertise and trained personnel wherever the curse of 

occupational disease so culminates, the risk management requires 

proper training of new Incumbents, proper medical care of 

victims workers of occupational diseases and raising of a fund 
59 

or Insurance to look after their aftermath and initiation of 
some protective methods so that disease may not cause its spell 
or its severity may be reduced Since risk management concerns 
with workers health and safety also it is very much relevant 
for a modern contract of employment 

59 KM Sharma V Bharat Electronics Limited (fr 987 ) 3 SCC 231 
whereby S JZ. ordered a coverage of appropriate insurance 
over and above general insurance for all the workers and 
officers of the corporation to cope with X-ray radiation, 
though no trace of injury to their health# was visible. 
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P * Law of Co ntract and Contract of Employment , 

Conceptually contract of employment Is a species of law of 
contract but it is Some thing more than a simple set of 
contract All the elements of a valid contract must be there 
The contract of employment may come into existence by an 
express written agreement or oral agreement or impliedly by 
conduct of the parties There must be as a special trait of 
Employment contract, an intention between the parties to 
create a legal relationship and both shoubd be interested to 
continue it Moreover, the cult of cooperation, care and 
fidelity must also be observed, to make the relationship 
fruitful Seme writers have propounded that because of legal 
protection to workers position by the legislature and the 
judiciary, the relationship of Employer and employee is more 
akin to 'Status* rather than contractual after the initial 
stage , 60 

P * 1 - Formation of contract * Formation of the contract of 
employment by conduct involves two problems, firstly, the 
broad problem of ascertaining the specific terms and 
secondly, the formation of contract itself is suspected 
where the mutual obligation to continue the contract lacks 
This may happen where the old terms and conditions are 
withdrawn and new terms and conditions are Imposed and the 

61 

worker has worked in new conditions for a very short period. 

60 R.H.Gracveson status in Common Law ( 1950) p* 50. 

61 Sheet Metal Components Ltd V ELeomridge <( 1974) 

1 CR 373 
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Again where an employee works for short period for a new 

employer where a new enterprise has been acquired by that new 
62 

employer The court in both the above cases denied the 
relationship of employer - employee to avoid statutory 
redundancy bay me nt to the workers -but strictly speaking there 
was a contract of employment though of a very short duration 

The express contract may be oral or written It may be 

for a future date to commence with If there is breach in such 

a contract of a future date, the breach will be anticipatory 

breach provided it occurs before the actual date of 
-4- 63 

commencement, 

A yalid contract of employment must have all the above 
elements but sometimes apparently a valid contract, because 
of lack of free consent becomes a source of exploitation e ,g 
the system of bonded labour, in quarries, brick kilns, 
plantations etc vhterein at first some money is advanced awl to 
repay that money the worker puts in his labour with the lender 
Because^ the exorbitant interest and low wages, the debtor worker 
never sees the day when he becomes free from the loan The state 
through a statute 64 is trying to make them free and rehabilitate 

P Minor *s contract t Because of lack of capacity a person 

below 18 years of age generally and 21 years of age in case of 
courts ward, is deemed to be a minor and incapable of giving 

62 Ubsdell V Paterson (1973) ICR 86 

63 Hochester V De Latour (1855) 2 E&B 678 

64 The Bonded Labour system ( Abolition ) Act, 1976. 




free consent Tha minors contract is treated void abimtio 65 But 
irony of the fact is that children below the age of majorit are 
freelv engaged in industrial employment as well as elsewhere All 
India Survey of ooeration Pesearch Group 1983 estimated 44 million 
child workers m India 66 

Children are mainly employed in gloss bangle industry, 

Jewell ary, slate making carpet ma 1 -ng brick kiln ana match 
factories of Shivakashi They work m hazardous occuoations 
without safety arrangements for long hours Many statutes right 
from Factories Act 1881 to 1912 and now 1^48 to child labour 
(Regulation and Prohibition) Act, 1986 nearly 14 statutes have 
been passed m India to prohibit the child labour* 67 insoite of 
these legislat_ors the child labour m India is flourishing 
because of non- conform! tv and various loooholes in these laws The 
Employers arc equally notorious for flouting all laboi r laws with 
impunity 6 ® 

The supreme Court of India, on its part, has tried to 

ameliorate the lot of working children In Peoples bn ion for 

69 

D emocratic Rights V Union of India the low wages to cnildre n 

enolo ea m construction of ASiad Game Comoley was despised 

70 

Again the salal Hyd ro Project 7 otate of j K the engauement 

of children as la our and their low wages was criticised by the 

71 

Supreme Court Recently m M C Mehta V State of m a nil N adu to 

65 Mohin Bibi V Dharmo Das Ghosh (1903 ) 301A 114 (PC) 

66 Narendra Prasad "Child Labour in India" Yojana 1-15 1990, 

p 12 

67 Ibid 

68 Indian /orker Vol XXXIV ho 25 Septcmoer 15 1986 o 7 

69 AIR 1982 SC 1473 

70 AI’’ 1989 SC 117. 

71 AIR 19 G 1 SC 417 
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end the exploitation of children in Match fa dories of 
Shivakashi, the Supreme court directed to ensure the payment 
of minimum wages and other facilities including education and 
insurance etc invoking the Article 39(f) and Art 45 of the 

Constitution* 

The Minors Contract in Industrial employment comes into being 
through their guardians and seme times under the cover of 
Apprenticeship Act, 1850 and now of 1961 amended in 1973, 
whereby engagement of a person below the prohibited age 
(14 years) becomes legal in the garb of training 

F ill- Intention to create contractual relationship and its 
continuity j ' 

The contract of employment demands renewal of this 
relationship daily after the first beginning of the contract 
of employment if both the parties intend to carry on with the 
relationship The temporary absence leave or hurt on duty of 
the worker will not snap the tie Likewise lack of raw material 
breakdown of a machinery, over production etc will not, if for 
these reasons the worker is laid off, break the tie of 
employment Retrenchment, Removal, Dismissal of the worker, 
closure of the factory etc may lead to snapping of the tie of 
employment contract This tie lasts till it is allowed to 
continue and even thereafter for retiral benefits and 
obi icr at ions 

F iv - Requirement of Free consent of Parties to the Employment 
Contract * ~ 

The consent for a valid contract must be free from 
coercion, misrepresentation, fraud ) undue influence, and mistake 



66 


of fact by both the parties . if the cor^ent is caused by any of 
these factors, the contract will be voidable at the option of 
that party whose consent was so caused, except in the case of 
mistake if both the parties are in mistake of an essential fact 
of the contract, the contract becomes void A voidable contract 
remains quite valid so long as it is not opted out as invalid So 
in cases, of contract of employment even if the consent of the 
worker is obtained through coercion, misrepresentation, fraud or 
undue influence, the contract is simply voidable and since the 
worker does not opt for repudiation, because of poverty etc the 
contract continues as valid 

Likewise in cases whe re a worker commits fraud in reference 
to his age or qualification by producing false certificates, the 
employer may terminate the contract or may retain him In case 
the employer promises to pay more and pays less, the worker may 
leave the job and sue for balance and damages or may continue on 
the lesser payment than promised. 

The case of mistake of identity or impersonation will be 
covered under the fraud ccmmitted by the worker and the employer 
may terminate the contract of employment or may validate the 
contract afresh with correct name and identity To safeguard the 
interests of workers who are enticed for foreign countries or for 
distant places, Indian Emigration Act, 1985 has been passed whereby 
licenced sponsering Agencies are devised for accountability. 
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F v ~ The Element of Consideration In Employment Contract In 
Contract of employment, the worker sells his labour and the 
employer purchases it by paying wages to the worker Though, the 
adequacy of Consideration does not affect the validity of a 
contract, yet, in employment contract, since the worker happens 
to be a human being, a voter and centre of all welfare activity* 
of a welfare state, the exploitation of the worker by the 
e-P’oye. through less wages and long hours of duty cannot be 
allowed to go unb riddled as such a wage policy covering 
minimum wages, its timely payment without undue deductions, 
removal oJ disparity on the basis of sex, race, creed, caste etc 
together with an incentive for higher productivity, punctuality 
etc may help good relations among the employees and the 

72 befi>u. 

employer. In India many statutes have been passed to keep^on 
this point 

Since wages happens to be the one of the main item of cost 
of production so employer always tries to get his product at 
lesser costs by paying lesser wages and the worker always wants 
more wages because more money in the shape of wages means more 
amenities This struggle of interests is endless and a welfare 
state harmonises this struggle through the means of legislations, 
reconciliations arbitration and even by the aegis of courts and 
tribunals 

The element of consideration in contract of employment 
gives rise to .the following problems also — 

a) Equal pay for equal work 

b) Payment of overtime 

72 Payment of wages Act, 1936, Minimum wages Act, 1948, 

Industrial Disputes Act, 1947 etc. 
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c) 'Higher allowance and less basic wage 

d) Payment of Bonus 


Egual pay for equal work - has been ordained as a directive 
principle of state policy in the constitution but to reduce 
cost and earn more profits, employers, flout this norm in 
various ways The employment of Casual/Badl i/daily wagers and 
women and children for the same job but with lesser payment is 
an open secret. 


AS discussed before f the casual labourers are needed to 
cope with sudden casual ities of staff or at festivals or for 
sudden spurt of demand of products or as a margin staff to 
allow leave etc to permanent staff They are cheap cost wise 
as only daily wages s a ns all other allowances are paid to them. 
Moreover they are simple, obedient and available in abundance 
These daily wage earners perform the same job as that of the 
permanent workers but are deprived of the similar payment. 

Their strength is more in proportion to the permanent workers 
and posts of permanent nature are allowed to remain vacant, 
thus stalling the chances of new recruits to become permanent 
There should be some limit roughly not more than 10% to 12% of 
the engagement of casual workers to the strength of permanent 
workers New needs and requireme ts of staff should be fulfilled 
through permanent vacancy The judicial response has been in 
favour of these casual workers so far as their regularisation, 
strucking off the name from the rolls, their claim for better 


73 Article 39 (d) Equal Remuneration Act, 1976 
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treatment in removal etc is concerned 74 

The women workers are also discriminated so far as their 
wages is concerned as against the men workers women are paid 
less than the men counter part for the same job on the flimsy 
ground that they are weaker and do less work To obviate this, 
the Equal Remuneration Act, 1976 has been passed This Act is 
insufficient and ineffective, as it provides for payment of 
equal remuneration to male and female workers, but it does not 
guarantee equal pay for equal work amongraen 7 ~* National 
Commission on women, it is hoped ; will look for their all out 
welfare 

b) Payment of Over Time - Overtime is described ft a s 

"work which the employee is requested to 
do over and above his contractual stint 
and for which he is remunerated at a 
higher rate because of the additional 
and voluntary character of work "76 

If it is provided in the contract of employment, and it is 

within the statutory hours of employment, the workers, cannot 

* 

refuse to work overtime and if some one refuses he may be 
taken to task for breach of contract and discipline 77 The 

7 

Supreme Court in M/s Phillips India Ltd, V Labour Court Madras 


74 see Note 51 Supra, Mittal, J.K . "Casual Labouf* “and 
"equal pay for equal work" 28 JILI <1986), p. 260. 

75. Y.Vishnupriya, "Equal pay for Equal work in India, 

Myth and Reality" <1991) 1 SCJ pp 83-85. 

76 Freedland m R. The Contract of Employment, Oxford 1976, 
p. 17 

77 The industrial Employment < Standing Orders ) Act, 1946 
and Minimum Hours* of ( Employment ) Act 1936 
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AIR 1985 SC 1034. 
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has held that 

" overtime in context of working hours means 
period in excess of prescribed working hours m 

Overtime working should not be made a routine, otherwise 
during their normal hours of duty, workers will loiter and work 
only during the overtime period and unnecessary supervision 
costs will escalate, 

in Indian Oxygen Ltd v Their workmen , 79 the prescribed 
hours of workina by the concern were 3 9 hours per week while the 
statute prescribed 48 hours per week as the minimum prescribed 

working hours The contention that more than 39 hours and upto 
48 hours - the limit of statute - carries no overtime wages, was 
rejected by the Supreme Court The reason being that if it is 
permitted, it would mean indirectly increasing the working hours 
and consequently alter the condition of service unilaterally 
Hence, it was held that work from 3 9 hours to 48 hours is overtime 
and should be paid @ 1% times of the ordinary wages and work in 
excess of 48 hours should be paid double the ordinary wages as 
prescribed by the statute, 80 

c ) Higher Allowances and Less Basic wage — some industrial units 
pay to their workers, the basic wages at a very lower rate < not 
below the minimum wages) but other allowances at a higher rate 
making the f»tal pay packet comparable with other units which have 
a proper corelation with basic wages and other allowances tfien 

79 AIR 1969 SC 306 

80. See AK Basu V ICI (India) Pvt. Ltd , {(1975) Lab LJ 239 (Cal), 
Carew & Co. Ltd v Shall ja Kanti Chatter jee (1972) 2 Lab 
LJ 350 Railway Employees Co V K S. Narayanan (1972 ) 2 Lab 
LJ 385. 
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there is a demand for wage revision such units revise allowances 
heavily not the wages so favourably This is a sort of cheating 
The Industrialists, keeping an eye on the future payments, fix 
the rate of basic wages just above the minimum wages to avoid 
flouting of the Act 81 and to keep the future liabilities within 
their desired limits This is, because, all the calculations are 
made on the basis of basic wages and if the basic wages is 
les se rf the calculations based on it would also be lesser hence 
the future liability of gratuity, provident fund, pension etc, 
would be lesser The trade unions, conciliatory machineries 
Arbitrators, Reviewers of wage awards should see that by this 
unscrupulous means the innocent worker is not deprived of his due 
payments , 

d ) gazggnt Sonus , now it is a settled fact that bonus is regarded 
as deferred wages and every industrial concern pays it, treating 
it as a part of wages Every industrial worker and non- Indus trial 
worker expects as a lump-sum to be paid after 12 Months of 
working, a months wages as bonus to cope with festival expenditures 
To tackle every year's dispute for quantum of bonus in India, 
Payment of Bonus Act, 1965 has been passed and to maintain 
productivity the bonus has been linked with productivity Every 
year, according to production in a given concern 'Bonus* is 
dedlared Paying capacity of the concern is irrelevant If there 
is no production the minimum bonus as per statute is declared 
otherwise, the quantum increases with the increase of 
productivity Bonus, thus* foons a part of consideration of 


81 Minimum w&ges Act, 1948 . 
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contract of employment Its proper handling leads to good 
production and peace in the general industrial climate 

G Difference between the Contract of Employment and Contract 
for Employment j 

i) General s 

Broadly speaking in contract of employment, there is 
direct relationship between the employer and employee and 
the task to perform is given to the employee and employer 
holds some supervision and control over the employee while 
in contract for employment, a contractor is assigned the 
desired task who employs employees to perform that task The 
employer- employee relationship, thus comes in between 
contractor and his employees and the original task giver has 
no such relationship with those workers of the contractor. The 
control and supervision over the workers is exercised by the 
contractor, ^the immediate employer not by the task -giver the 
Principal employer 

Further in situations where the task is not being 
carried out properly even after due discussion, in the case of 
contract for employment, the contract can only be revoked and 
damages claimed but in case of contract of employment, the 
employee can be chastised and desired results obtained 
because of the direct relationship of employer and employee 
If the employee does not improve then he may be terminated and 
a 0 ew one, more qualified and efficient appointed to fulfil the 


task 
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Pour general indicia have emerged from the decisions as 
attributes of contract of employment®^ , the employers power 
firstly, of selection of his employees secondly, the payment 
Of wages or other remuneration, thirdly to control the method 
of doing the work and fourthly suspension or dismissal of the 
employee 

A contract of employment, might still exist even though one 
or more of these elements were absent or present in an untypical 
form ihe principal requirement was the right of control - a 
right, critical and decisive of the legal quality of relationship 

It has been pointed out that these indicia were affected both 

by trade union rules and by statutory rules and provisions 

respecting choice of men and the power of suspension or dismissal 

The statement that ’Selection, payment and control * are 

•inevitable* in many contract of employment is clearly open to 
oa 

reconsideration 

ii) Tests of Differentiation r 

To locate the relationship of employer - employee, certain 
tests have been devised They are as follows 

a) Control Test - This envisages not only what to do but also 

^ 8 5 

ho vi to do it, if it was so, a contract of service existed 

Bui this test fails, whe re an expert is employed. 

82 See short V J AND w Handerson Ltd (1946) 62 TLR 927. 

83 Park and Wilson V Cj^yde Coal Co Ltd (1928) AC 121 at 159. 

84 F.R.Batt * The Law of Master and Servant, London, 1967, p 4 
8 5 Yewens v Noaks ( 1980 ) 6 QW 530 CA 
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b) Organisational Test _ To treat the employee as a part of the 
business and his work an integral part of the business, wa s 
suggested by Lord De^ni-g 86 to cover the employees in whose 
case control test seems inappropriate 

c) Multiple Test - Since any single test seems inadequate this 
test is applied by taking all the surrounding features. 87 

d) Entrepreneurial Test - in this test it is seen whether the 
worker ls owning the business, with his risk, helpers and 
financial investment etc where a company employed women on 
part time basis to do market research, they could work as 
they choose but according to a set pattern, it was held that 
the women were employed and not employed in business «on their 

rvwr,. 88 

own 0 4 

Th© relationship of employer and employee cannot be changed 
by adopting devices of self emoloyed treatment or by entering into 
contract to be treated as self employed In such cases the primary 
test of control is applied to decide the relationship 89 

In India, the 'Supervision and Control* test is regarded 

90 

as the primary test The Bidi rolling by workers at their 

86. Stevenson, Jordon and Harrison Ltd v MacDonald and Evans 
(1952) 1 TLR 101 

87 See Ready Mixed Concrete V Minister of tensions (1968) 

1 All ER 433 

88 Market Investigation Ltd v Minister of Social Security 

(1968) 3 All ER 73 2 

89 see Maurice Graham Ltd v BrimSwick (1974) 16 KIR 158 
Davis v New England College of Arundal (1977) 1TR 2 78 
Massey v Crown Life Insurance co (1978) 2 All ER 576 

90v Shiva Nand Sharma V Punjab National Bank Ltd (1955) 

1 LLJ 688 (SC) Dharangadhara Chemicals Ltd V State of 
Saurastra (1957) 1 LLJ 477 (SC) 
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home was first treated not with in the purview of section 2 (1) 
of the factories Act, but ultimately they were treated as 
workers instead of independent contractors, or employees of 
independent contractors 91 The control and supervision, in a 
given case depend on a variety of factors such as the nature of 
the work done by a person, the circumstances, i n which and the 
place where he is asked or permitted to do the work, the skill 
or technique or method if any required of him in performance 
of the work, the status and the number of persons engaged in 
performance of the work and in a large number of cases on the 
mode or manner of remuneration adopted in respect of the 
particular work required of a person 92 In appeal, the Supreme 
Court clarified in the same case that — 


* Hie control of the management, which is a 
necessary element of the relatior^hip of 
master and servant is not directed towards 
providing or dictating the nature of the 
article to be produced or the work to be 
done, but refers to other incidents having 
a bearing on the process of work the person 
carries out in the execution of the work 
The manner of work is to be distinguished 
from the type of work to be performed. 1 * 93 

In Hussain Bhoi, V Alath Factory Tezhilali Union 94 Justice 
Krishna Iyer of Supreme Court, found that even the workers of the 
contractor are the workers of the main employer by raising the 


91. see Shanker Balaji waje V State of Maharastra (1962) l llj 
119 (SC) State of Kerala V VM Patel (1961) 1 llj 549 (SC) 
and Birdhichand Sharma V First Civil judge (1961) 11 LLJ 86 
(SC) V P Gopal Roa V Public Prosecutor (1970) 11 LU 59 (SC) 

92 see State v Shanker Balaji waje (1£61) II LLJ 8(13) Bom G>B) 

93 See shanker Balaji waje v State of Maharastra (1962) 1 LLJ 
119 (SC) 

94 (1978) Lab IC 1264 (SC) 
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protection of Articles 311, 14,15 and 16 is given while in 
Military side the constitutional safeguards are barred as per 


Article 33 but they are allowed to have their own service code 

95 

and martial law, because of maintenance of discipline and 
security and court can probe malafide in their implementation 


b) Those Government servants who hold certain constitutional posts 
{such as High Court and Supreme court judges. Election 
Commissioner, Auditor and Comptroller General of India etc.) 
under the 'doctrine of upholding of the Constitution* and good 
behaviour and have the protection of 'impeachment' by the 
Parliament for their removal 


c) Those servants whose tenure is for a fixed period under a 

contract or a renewable contract, if they are dismissed before 
the expiry of their terms of contract, they can claim only 
damages, not restitution of their services Article 311 is not 
applicable to their case, though concept of natural justice is 
allowed to be invoked ^ , 


d) Those servants who are deemed as government servants because of 

liberal interpretation of 'other authorities' in Article 12 of 

the constitution They enjoy the application of Articles 14,15 16 

and 21 to their claim but are not given the benefits of 

procedural protection of Article 311, because of corporate veil 

of separate entity other than the government itself happening to 

be their employer and courts are reluctant to pierce that veil 
for this purpose 

95. Military Act, 1950 and Military rules 1954 in Indian Context 
96 Rajazutsi v Union of India (1975) 1 SCR 311. 
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veil, that the real employer is the management not the immediate 
contractor, it is submitted that this judgement was in the zeal 
to protect the interests of the workers which is usually 
defeated by labelling them contractor’s employee 

The law as obtained in English legal system for 
distinguishing an employee with an independent contractor 
applies in India also with local changes whe reeve r necessary 

H D . iff »rence between Industrial and Non- Indus trial workers , 

1) General j 

'tf 

An industrial worker is one who sells his labour for 
production processes and its cognate activities and is 
usually engaged by industrial establishments now- a- days 
his relationship with the employer is emerging as a status 
because of protections of laws available to him The 
distinction of protection of laws available to an Industrial 
worker and a non- industrial worker is the main criteria to 
decide the difference between an industrial and 
non- industrial worker. 

ii) Categories of Non-Industrial workers , 

Broadly speaking non- Indus trial workers may be 
categorised as follows — Firstly Domestic workers. Secondly 
Agricultural workers and Thirdly Government servants The 
Government servants may again, be classified as under — 

a) Those Government servants who hold their tenure of post 
under the ‘Doctrine of HI e as u re in civil side as well 
as in military side with difference that in civil side 
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The Domestic Servants and agricultural workers are an 
unorganised poor, illiterate lot, resembling the casual or 
daily wage worker of industrial stream Domestic workers have 
some unions in big cities, where they are needed most, but the 
awakening is nascent The agricultural workers, having a 
seasonal occupation, prefer to migrate to other places for odd 
jobs and are an easy prey of exploiters The government is 
visualising to accord these workers an industrial status by 
categorising agriculture as industry, uptil now a very scant 
attention < Legislatively) 97 has been paid to them 

iii) Difference through protection of laws % 

To differentiate an industrial from non- industrial worker 
the procedural safeguards available to government servants jdtM 
vis-a-vis an industrial worker will suffice as other two non 
industrial workers viz domestic servants and agricultural 
workers have no safeguards of arty kind, either at the point of 
their appointment or at their te im i nat ioiy'dism iss al stage The 
Protection given to a goverrment servant under Article 311, 
envisages that only the appointing authority or higher authority 
is empowered to remove, dismiss or reduce in rank a civil 
servant An authority lower in rank to the appointing authority 

QQ 

is prohibited to exercise such power* However the Article does 
not require the same authority - Such power can be delegated but 

97 Inter State Migrant workmen ( Regulation of employment and 
condition of services ) Act, 1979. 

98 See State of Assam V Kanaka Chandra AIR 1967 SC 884. 
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QQ 

not to an officer subordinate in rank to appointing authority 

■Protection afforded under Article 311(1) is only against 

Dismissal# Removal and Reduction in rank Power for orders other 

than those which result in the removal etc and other minor 

penalties cart be conferred on an authority lower in rank than the 

appointing authority Likewise# when a post is abolished. 

Article 311(2) has no application But if the abolition of post 

is malafide to penalise the incumbent it would be violative of 

Article 311 (2) Again in cases of constitutional appointments 

102 

such as judges of the Supreme Court, High Court, etc 
Articles 311(2) and 310(1) have no application Further# 
operation of ‘Natural justice* can be excluded by a statutory 
provision and constitution has also done this under the proviso 
of Article 311(2) 103 

The industrial worker gets the protection of industrial law 

and Article 14 by which fair# reasonable and just hearing before 

punishments# is assured Off late Article 21 and 300 A are also 

invoked in his favour where extreme case of livilihood is in 

question and certain payments and posts are treated to be of 
proprietory righ ^; 104 and as such to be equitably distributed 

99 see State of U.P. V Ram Naresh AIR 1970 SC 1263 

100 Mohd Ghouse v state of Andhra Pradesh AIR 1957 SC 246 

101 Panappa Gowda V State of Mysore (1968) 2 Mys LJ 479. 

102 Appointments under Article 124# 218, 148# 317# 324 etc 

103 See union of India Y Tulsi Ram Patel 0.985) 3 SCC 398 
Satya Bir Singh V Union of India AIR 1986 SC 5$5 
Ikrarauddin Ahmad Borah V supdt of fblice AIR 1988 SC 
2245 

104 see District Manager AP SRTC V Labour Court AIR 1980 
AP 132 State of Maharastra V Chandrabhan (1983) 2 SLR 
493 (SC) 
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Under Industrial Law, retrenchment is possible if proper 
procedure as prescribed has been duly followed. 

Again every government servant is a public servant while 
vice versa is not true Being a public servant, every government 
servant gets the protection of pe miss ion of prosecution by the 
appropriate government but such a protection is not available to 
an industrial worker 106 

Till recently, the private management was free to recruit 
anyone without observing the reservation quota of caste or 
backwardness of the worker though it was mandatory to observe 
in case of government recruitment or its allies But now many 
a concessions in tax, electricity rate, advance in loan and its 

repayment etc are offered, if, the concern observes reservation 

* 

policy of the Government in its recruitment It is suggested, 
that globalization of industrial strides do not see eye to eye 
to reservation ool icy in recruitment - because multinationals 
want efficiency and efficient work not doling of jobs to raise 
standards of certain strata of Indian population. 


10 5 See industrial Dispute Act, 1947 Sec 25F, 25 n, Bombay 

Union of journalists v State of Bombay (1969) 1 t.t..t 
351 (SC) 

106 See section 21 of Indian Penal Code, 1862. 


CHAPTER - III 
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A Terms and Conditions • 


Implied terms and conditions usually become obligations 
when they reach the stage of implementation There has been 
little attempt to define or delineate the expression 'terras 
and conditions • , though it forms the part of every contract 
of employment 1 According to Norman M Selwyi 

'• ihe terms of the Employment are bilateral and 
they are part of the 'agreement made between 
the employer and employees whereas the 
conditions of employment are unilateral 
instructions which are laid down by the 
employer. The result is that a change in the 
termS ^ can only be made by an express or 
implied agreement to that effect, where as a 
condition can be changed by the employer 
unilaterally at any tin©. 

Terms of Employment can be found in express 
and or implied agreement, collective agreements 
and various statutory provisions, conditions of 
employment are usually contained in works rules, 
disciplinary and grievance procedures and job 
descriptions, wrong categorisation in between 
the two leads confusion and problems 

It may be a term of a contract that an 
employee shall be entitled to four weeks 
holiday per year The condition might be that 
he shall take these holidays at particular 
times of the year. A term will specify the 
number of hours he shall work; a condition will 
instruct him as to when he shall work these 
hours a term will specify his employment duties, 
a condition will lay down how he shall perfona 
those duties. The fact of payment is a term, the 
mode of payment is a condition Terms stipulate, 
conditions provide a mode for their completion." a 


> corv-heighterate Ltd V Transport and General workers 
Vnion (1973) 2 All ER 558 

2. Law of Employment 2nd Bdn. London 1978 P. 39. 

2a. Ibid. 



i) The Formation of the Teogs of the contract s 

The cone xet is at ion of contractual obligations is normally 
traced from the formation of a contract But in considering 
the formation of particular terras of the contract, it is 
important to avoid emphasis upon the initial formation of the 
contract Many of the particular obligations with the contract 
may be established or re-established during the continuance of 
^ the employment relationship. In that case, the establishment 

Jt 

of the particular obligation has also to be regarded as a 
variation of the contract as a whole The formation of terms of 
the contract of employment is a dynamic and cumulative process 

How this continuous process of establishing of obligations 
under contract of employment occurs, one must be cautious to 
differentiate the sources of contractual terms and the methods 
whereby those terms are established as part of the contract 

li) Sources of the Terms - 

1- Terms settled between employer and employee (which 
may include the adoption of a standard form of 
agreement such as a Set of work rules) 3 4 5 

2- Collective agreements - in their normative rather 

4 

than procedural aspect. 

3- Custom practices ^ 

3 For an important instance where works rules were said not 
to constitute contractual terms although the employees 
under took to comply with them, see, secretary of State of 
Employment v ASI (no 2) (l 9l2 ) LCR 19. 

4 Kahn i reund. Sir Otto, Labour and the Law, London, 1972 p 46 

5 Sagar V Ride High & Sons Ltd. 0.931) 1 ch 310, w Brown * 

A consideration of custom and practice, (1972) 10 British 
journal of Industrial Relations 42* 
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4 Terms presumptively implied under the rules of 
general laws and common law , 6 

5 Terms imposed by or under statutes 

ill) The Methods of use of sources of Terms - 

■rtie methods whereby these sources are used to establish 
contractual obligations are as follows — 

a) Strict agreement e g by the signing of a complete 
written agreement , 

b) agreement by reference to other sources 7 ; 

c) agreement by agency though the formation of terms of 
the contract of employment by agency will be relatively 
unconmon , 

d) acceptance in practice as where working practice never 
expressly agreed upon, is ‘accorded contractual force ; 

e) judicial rule making where a term is held to be implied 
by law , 

f) application of statute law -where statutory provision 
take the form of implying a term into the contract , 

g) issuing and acceptance .of statutory particulars of terms 
of employment. This is compulsory statutorily in Great 
Britain. 

In India, we would like to have such a provision 

6 Lister V Ramford Ice & Cold Storage Co. Ltd (1957) MZ 555 
O'Brien V Associated Fire Alarms Ltd (1968) 1 WLJR 1916 

7. National Coal Board- V Galley (1958) 1 W,R 16 provides an 
excellent example. * 

8. Edwards V Skyways Ltd (1964) 1 WLR 349 



The written particulars, though Initially neither a source 
of contractual obligations nor a mode of establishing them, 
have become both of these things i n the practice of industrial 
tribunals to ascertain contractual obligations Thus the 
Industrial Tribunals and the Courts of Appeal have readily 
accepted the statutory particulars as embodying the terms of 
the contract as to create a situation in which the particulars 
are effectively acting as a source of contractual obligations. 

In_ Gascol conversions Ltd, y Mercer 9 in which statutory 
particulars took the form of a written contract of employment 
which fixed a normal working week of 40 hours it was held not 
variable by practice or by local agreement for a 54 hour week 

This is really an estoppal rather than a source of terms in 
the ordinary sense -but we may be justified in classifying it 
with other sources by reason of the way it operates in jvw&Lijfial 
practice . 

Maintenance of Employment Relationship vis-a-vis conc ept of 
cooperation in contract of Employmen t j 

Because of the special nature of the contract of employment 
which we have noticed while analysing the structure of the 
employment contract, there are certain implied terms or 
presumptions or norms which must be complied with for 
successfully carrying out the obligations contained in the 
contract by both the parties of the contract* 

One of the essentials of the employment contract has been 
to maintain the employment relationship If this relationshio 


9 (1974) ICR 420 
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is disrupted, the shape of the contract will change and in 
consequence obligations of a different nature would emerge. 
Likewise, the maintenance of employment relationship involves 
the coo pe rat ion expected from both the parties to give success 
or to achieve the object of the contract. In Employment Contract 
the employer wants that his nominated or assigned task must be 
completed by the employee The mere presence of the employee, 
if he does not perform any duty will not accomplish the task 
The cooperation from employee is expected that he will not only 
be present but also perform his assigned task. The Employer's 
cooperation may be in the shape of giving instructions, raw 
material, specification of a particular task etc so that the 
object of the contract may be obtained The mere presence of the 
employee and non cooperation of the employer ifc not providing 
the employee his task as to what he is to do though will keep 
the contract alive I e the relationship of employer - employee 
will continue but not the object. 

In this very connection, a pertinent question arises 
whether the employer is bound to give task or duty to the 
employee for continuing the contract of employment ? rtiether 
the concept of cooperation in employment contract requires 
provision of factual task to the employee or simply continuation 
of the relationship of employer -employee will suffice ? 
Continuation of contractual relationship in the shape of employer 
and employee may be called the form or body of the contract and 
it must be allowed to continue for getting any results But this 
shell will be empty, if no task is assigned or no duty is 
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performed Moreover, when the relationship of employer and 
employee is disrupted by any party to the contract without ary 
legal base, the guilty party may be located and responsibility 
fixed for the damages for breach of the contract In this very 
context, the importance and role of implied terms and conditions 
of the contract of employment should also be properly evaluated 
The concept of cooperation in the context of contract of 
employment entails within its fold the different implied 
obligations to be carried out, by the employer as wen as the 
employee so that the objects of the contract may be successfully 
achieved These very implied obligations to be borne by both the 
parties to the contract are implied terms and conditions of the 
contract of employment If the object of the contract of 
employment fails, does it mean that there was non-cooperation or 
non-fulfilment of implied obligations to be borne out by both the 
parties to the contract ? Failure of contractual goals leads one 
to think about the causes of the failure The causes may be many, 
but usually the non-cooperation and non-fulfilment of some of the 
implied obligations of the contract by one of the party or both 
the parties, comes out as a definite cause 

In ErnnenS V Elderton , ^ Elderton had entered into a contract 
with a life assurance company of which EmmenS was the secretary 
It was agreed upon that on yearly retainer payment, Elderton will 
act aS attorney for the company when called uoon to do so it was 
expected that Elderton would receive a substantial amount of work 
from the company for which he would charge item by item. AS a 
result of disagreement, the company terminated the arrangement in 


10. (1853) 13 CB 495 
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the middle of a year Elderton sued for damages for wrongful 
dismissal claiming a promise to retain and employ him The 
Defence was that there was no concract to ‘retain and employ* 
at all but only to pay the retainer, s© that the claim was 
misconceived This defence was rejected by a majority of eight 
to one. 

In this case the structure of the contract of employment 
was analysed It was recognised that the ordinary contract of 
employment involved a duty upfcn the employer to maintain the 
employment relationship and this duty was the basis of a right 
of action in dimages for wrongful dismissal This duty did not 
involve a duty to provide actual work Thus in the present case 
it was held that there was no duty to provide the Attorney with 
Specific items of work but there was nonathe-tless an obligation 
to employ him in the sense of maintaining him in employment In 
contract of employment there are mutual obligations By virtue 
of the mutual obligations of the parties to maintain the 
employment relationship, it is the obligation on the part of the 
employer which enables the employee to recover damages for 
wrongful dismissal Because of this obligation, the plaintiff and 
respondent in this case succeeded vfrether failure to provide 
work is breach of Employment contract ? The duty to maintain the 
employment relationship is quite distinct from that of providing 
actual work, which is more specific and exists only in certain 
circumstances , now let us consider when failure to provide actual 
work may constitute a breach of the contract of employment The 
cases in which it is recognised thit the employee has an interest 
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in being given actual work to do are of several types as 
follows — . 

Hie cases in which the remuneration of the employee 

depends entirely on his being provided with work to do as where 

he is paid entirely by piece rate or by commission In such 

cases the duty to provide actual work is necessary To give 

practical work to the employee is the prior duty to maintain 

the employment relationship Thus after the contrary view as had 

11 12 

been taken, in cases in 1839 and 1843 , the trend beginning 

13 

with R V Walch established that the piece rated employee or 
the employees paid entirely by commission will normally be held 
to be entitled to the provision of such work as to enable them 
to earn remuneration at a reasonable level That probably means 
the average level of remuneration which the employee had been 
receiving when work was being made available to him There is 

<5 

authority to the effect that the same principle applies where 

the employee is remunerated partly by a fixed wage or retainer 

14 

and partly on commission But there are certain decisions 

holding the contrary view where the remuneration is mixed in this 
15 

way 

11* Res v Dixon (1839) 9 Ad & E 693. 

12. Williamson V Taylor (1843) 5 qb 175 

13 (1853) 2 E &B 357 Re Collier (1854) 3 E&B 607 whittle 
Vs Frankland (1862)2 B & S 49, Thomas V Vivian (1872) 37 JP 
228 Devonald V Rosser and Sons (1906) 2 KB 728 - Employees 
paid entirely at piece rate Turner V Gold Smith (1891) 1 qb 
544 Employees paid entirely by commission. 

14 Re Rubel Bronze & Metal Co & Others (1918) 1 KB 315 ; 

Bauman V Hul ton Press Ltd (1952) 2 All ER 1121 

15 Ex Parte Macl are (1870) LR 5 Ch App 737; Raphael's claim 
(1916) 2 Ch 309. 
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In the case of employment at piece rates subject to a 
guaranteed weekly minimum wage, it is unlikely that the employer 
would be held bound to provide piece work to enable the employee 
to earn anything above the expressly guaranteed minimum Pe xhape 
even in that case there might be such an obligation if the 
guaranteed minimum was very small in comparison with average 
piece-work earnings in the job concerned and if it, could be 
shown that the employer had work available but was withholding 
it from a particular employee 16 

Even in cases where the remuneration of the employee is not 
dependent upon his being provided with work to do, the failure to 
provide him with work, may be treated as breach of the employers 

contractual duty, because the employee is thereby deprived of 

17 

publicity or of experience 

ig 

In Hall V British Essence co Ltd it was held to be a 

breach of contract to suspend a director and general manager 

* 

from his duties because of the injuries to his reputation which 
would result among the traders who had dealt with him 

But there is a conflict of authority upon the question 
whether the actor or author who happens to be a victim of the 

16 Barman V Hulton Press Ltd. fl952) 2 All ER 1121 

17 Marbe V Georoe Edwards t>aly*s Theatre) Ltd. (1928) 1 KB 269. 
Damages recovered i £ 3000) by an actress for loss of 
reputation in not being allowed to act * He rbe rt Clayton & 
jack waller Ltd V Oliver (1930) A.C. 209. £ 1000 damages 
recovered by an actor under the same head. 

18. (1946) 62 TLR 542, 
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breach, is precluded from claiming damages for the loss of the 
existing reputation as opposed to loss of possibility of 
enhancement of reputation 19 

In general, the cases where damages may be recovered for 
loss of publicity or expedience are very much the exception 
rather than the rule such damages are refused in cases of 
wrongful dismissal under the ruling in Addis y Gramophone co 
Ltd. That rule was recently re-affirmed while being held 
inapplicable to the contract of apprenticeship 2 *, but it does 
not necessarily follow that damages for deprivation of actual 
work during the continuance of employment need be limited in 
the same way 

The employers duty to maintain the employment relationship 
is seen not only as a bare duty to enable the employee to earn 
his remuneration but as a duty with a social dimension of 
ensuring the employee a function with the enterprise The 
personnel management modes now- a- days attach much importance to 
the fact of the employees satisfaction with his job Moreover, 
it has been established that the employers obligation was to 
provide work where available which amounts to holding that work 
must not b< distributed in a manner discriminatory against a 
particular emDloyee. 

19 Marbe case ibid 17 suggests that loss of existing 
reputation may be included withers v General Theatre 
Corporation (1933) 2 KB 536 holds that it is excluded 
The view which includes such damages may be thought to 
conflict with Addis v Gramaphone co Ltd. (1909) PC 488 

20 ibid 

21 Hedge V Ultra Electric Ltd (1943) 1 KB 462. 
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On the concept of cooperation in contractual obligations, 

Mr Burrows, writing in 1968 22 analysed the extent of 
requirements of contractual cooperation 'Cooperation* does not 
mean doing of a positive act which is not provided for in express 
terms but to render express part of the contract workable to do 
all that Which makes it work even if not provided for This duty 
of cooperation is expected in absence of legal rules laying down 
broad moral principles with a tilt of preference on implied terms 
and Imputed intentions of the parties in particular situations 
e.g. The employers obligation to make work available to the 
employee and the employees obligation to exert himself positively 
in his employers interests. But this general principle is 
governed by s u b- rules about its Applicability. Patterson 
recognised the need for such further rules and suggested that the 
answer lay in balancing in particular circumstances between the 
principles of cooperation and the counter - vailing principle that 
contractual rights should be restricted as far as possible to the 
express agreements of the parties. 23 

AS such, the overall obligation of a party to the contract 
of Employment will contain express as well as implied terms 

C Obligations of the Parties voider the Contract of Employment 

It is the express conditions and terms which usually govern the 
specific obligations and this can be of any kind if both the 
parties agree for that But# because of the nature of the 

22 (1968) 31 <MLR 390-407. 

23. (1942) 42 Columbia LR 903 at 937-42. 
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employment contract, each parties obligation portion contains in 
this type of contract, some implied duties also besides the express 
duties imposed by the contractual deed The implied duties are 
adhered to, because of concept of cooperation to achieve the object 
of the contract 

Certain Implied terms for the employee in the contract of 
Employment during its subsistence may be described as follows — 

aXl) Implied duties of an Employee while the Contract subsists 
Personal service : 

The essence of an employment contract is the personal 

service by the employee An employee cannot perform his duties 

24 

through substitute unless so provided in the contract itself 

The personal service mfeans not only the presence of the 

employee at the worksite but also performing of the assigned 

task. 

a 

(ii) personal service Through Substitutes . 

So where by consent of the employer another emoloyee is 

in fact substituted a new relationship is thereby established 

between the substituted employee and the employer, in other 

25 

words a 'novation' has been created. But the provision of a 

26 

mere 'Lucum Tenen's as is common in India when a domestic 
servant is permitted a holiday, on condition that he will 
furnish an aporoved substitute in his place during his absence 

24 Terry V Variety theatres etc Ltd <1928) 44 TLR 242 

2 5 Nagpur Electric Light etc Ltd V Anand Vishnu AIR 1944 
Nag 66 

26 Meaning holding the place. 
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does not, of itself, determine the original contract between 
the master and the servant, unless the original parties intended 
that effect Such an arrangement being but temporary is outside 
the doctrine oi ‘novation* The substitution in such a case does 
but suspend some part of the contract, the whole of which is 
revived on the return to duty of the original servant 

In industries the system of BADLI or substitute xS customary 
in India, differing from industry to industry^ a The basic 
element in Badli or substitute system is that the original 
contract of the employee (in whose vacancy a substitute is 
employed) with the employer is allowed to subsist during the 
absence of that original employee and working of the 'Substitute * 
a. 

Ciii) The Form of Badli or Substitute System j 
It is usually of Two types — 

First, there the worker takes the initiative and provides the 
substitute as his agent This substitute will stand for 
all purposes in the shoes of the employee he represents 
and whose work he undertakes to do. The master will be 
answerable to third parties for any wrong done to them 
by the substituted employee and might have recourse to 
his permanent employee in respect of the neglect or 
misconduct of that substitute 

Second, Where the Employer takes initiative, and employs a 
substitute with a fresh contract for the period, the 

26s In Jute industry in west Bengal 3 Types of Badli workers 
are found viz - 

1. Special Badli workers to be provided with 22 o days work 

2. Registered Badli workers to be provided with 180 days work 
3 Casual Badli workers to be provided with l2o days work 
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original employee, shall not be available but keeoing the 
original contract intact and continuing, entrusting this 
substitute the job, the original was doing The payment 
by the employer in this case will be the payment under 
the new contract with the substitute, while in the first 
category as above, it will be to the agent of the original 
employee and how they both deal with it will not be the 
cona m of the employer 
a 

(iv) Enforceability of Personal service : 

The fact that equity would not directly or indirectly 

decree specific performance of a contract of personal service, 

seems to run counter to the principles of law as provided in 

Section 40 of the Indian Contract Act, 1872 The remedy is 

usually damages Indirectly, modem law induces for personal 

performance by making certain breaches punishable under 

particular statutes, especially in respect of public utility' 

concerns Further, a court of Equity would enforce by 

injunction a negative stipulation even if it be a term 

expressed or implied in a contract of service, in cases, when 

a claim for damages would be no appropriate or sufficient 

remedy 27 In Jndia, the industrial Dispute Act, 1947 and the 

judicial law making, at present permit re- instatement of the 

28 

employee where damages are found inadequate 

27 Such stipulations are spoken of as 'restraining Covenants* 
and equity would not enforce such a covenant wl^re the 
restraint was found excessive or otherwise unreasonable so 
as to become 'restraint of Trade.' 

justice Krishna Aiyer in Gujarat Steel Tubes Ltd V Gujarat 
Steel Tubes Mazdoor Sabha 1980 (1) Lab. LJ 13 7, held every 
termination as retrenchment and if no procedure of retrench- 
ment is followed then illegal, hence reinstatement 


28 
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fa) Analysis of certain situations m Context to personal service 
a v 

(a) Can an Employee have two or more Employers simultaneously 

There is no harm or illegality if a person serves more than 
one employer provided there is no dash of duties no 
deterioration in efficiency, and no concealment of this fact 
from either employer An employee may be a general servant to 
one employer and a part timer to another, provided that the 

first employer has no objection A master may let out the 

4 * 

services of a servant to another employer for a certain period 
A workman on some particular occasion or during some particular 
period may have a general master and at the same time some 
snecial employer for whom he has agreed to perform certain 
services in aid of a contract between that special employer 
and his general master* 

A government servant or a permanent whole time worker 
cannot hold two whole time employments simultaneously drawing 
pay from two places for the same period. A whole timer may 
work as part timer with the permission of the parent employer 
without charging salary at the second place provided his 
efficiency and nature of work at the parent place,, will not 
suffer A person cannot hold two permanent posts simultaneously 
under the Indian Legal System 

a ▼ positi on of an Employee in case the concern in which he works 

^ is transfe rred or sold : 

— 29 

j n Nokes V Doncaster Amalgamated Collieries Ltd * it was 

argued that in case of Transfer of the whole concern, the 


29 1939 2 All ER 668 



services of the workers were also simultaneously and 
automatically transferred to the new concern under whom the 
workers become servants without having himself either 
expressly or impliedly entered into any contract of service 
with it The House of Lords disagreed with the opinion which 
had found favour with the court of Appeal# that a right to the 
service of any employee was the property of the transfe ror 
company* The House of Lords held that such an order under 
section 154 of the Ccxn panics Act# did not automatically 
transfer contracts of personal service which are in their nature 
incapable of being transferred, and that a contract of service 
did not therefore exist between the Appellant Nokes and the 
respondent company 

In cases of Transfer, sale# amalgamation etc the new 
entity usually enters into a fresh contract with the old 
employees of the old concern with their new terms and conditions 
and those who do not agree, are free to leave the new entity 

Obedience j Obedience is the crux of an employees implied 
as well as express obligations which he undertakes to fulfil 
in an employment contract He is to obey those orders which the 
employer is justified in giving under the terms of the agreement 
all orders concerning the work which the employee is to do, and 
the time, manner and place of executing it are, in the absence 
of special circumstances, within the control of the employer. 

Vhat orders an employer is entitled to give will ultimately 
depend upon the terms of the contract of employment or in default 
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on its character and the position of the parties whether an 
employee employed in a certain capacity may be asked to perform 
work not appertaining to that capacity e g whether a cook can 
be asked to perform the duties of a driver if the cook does not 
object and knows driving with a valid licence there will be no 
dispute but otherwise this cannot be lecrally a valid proposition 
These types of orders in industry where the workers are united 
and organised are taken care of by the worke r 's-union and in 
government service if the change amounts to a demotion in rank, 
it is not permissible without proper procedure 

In Middleton V Flayfair 30 it was observed that the relation 
of Master and servant implied obedience, submission and respect 
on the part of the servant 

The duty of obedience extends no further than to the lawful 

commands of the employer Orders which expose an employee to 

disease or to any danger to his person which he has not expressly 

or impliealy undertaken to run would not be in the category of 

lawful commands An employee may decline lawfully an order which 

31 

he reasonably apprehends might involve injury to himself 

a Duty of Disclosure Position, nature of duties and the terms 
(3) 

of the agreement, usually stjecify the obligation of the employee 
to disclose the material information to his employer The 
interest of the employer is the guiding factor for disclosure 

30 AIR 192 5 Cal 87 

31 Priestly V Fowler (1837) 7 LJ Ex 42 and The Ottoman Bank 
V Chakanan (1930) AC 277. 



98 


But an employee is not bound to disclose incriminating facts 

against himself Likewise if terms do not permit an emoloyee is 

not bound to disclose the misdeeds of his fellow emoloyees but 

if £t is under his duties to disclose the misdeeds of h is fellow 

employees , he mu3t disclose them to the employer Master In Swain 
32 

V west it was held that the General Manager of a Company owed a 

duty by its terms of his written agreement to disclose the 

dishonesty of the managing director 
a 

(4) Faithful and Honest service j it is the duty and Ob ' 1 igation of 

the emoloyee to discharge his duties faithfully and truly under 

the contract Taking of bribe for carrying out his duties is not 

only wrong but amounts to a breach of his contract of employment 

In many classes of services, the receipt of 'Tips* is fully 

recognised by the employers and wages is fixed taking full view 

of the quantum of 'tips* the employees will usually obtain In 

Hotel industry, the 'tips' are allowed to be taken by the employees 

or may be pooled by the employer for equal distribution among 

other employees or no distribution at all, depend45$t upon the terms 

of the employment contract In cases where Tips' or other 

collateral idvantages are not allowed or contemplated, their 

acceptance js wrongful and it is no answer for the employee to say 

that he accepted the gift in the honest belief that he was entitled 

to it and that its acceptance did not cause him to act contrary to 

33 

to his employer's interest 

32 1936 3 All ER 261 The Covenant ran "do all in his power to 

promote, extend and develop the interest of the Company." 

33 Harrington V Victoria Growing Dock (1878) 3 RED 549 shipway V 
Broadwood (1899) 1 QB 369 Hovenden V Mellhoff (1900) 3 LT 41 
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In Hivac Ltd v Park Royal Scientific Instruments Ltd 
it has been held that use of Sunday by the skilled workman in 
making a similar product for a competitor company is a breach 
of duty to his employer Here, to make use of leisure for profit 
if not harmful to the emoloye r will cause no trouble But a 
workman cannot be allowed, knowningly deliberately and secretly 
setting himself to do in his spare time something which would 
inflict harm on his employer's business and industry 

Simply to familiarise with the customers to such an extent 

that customers follow the employee to another concern where the 

employee engages himself will give no cause of action by the 

35 

master employer But if it is against the written term of the 

contract and is done as a pre-planned device, the employer can 

3 6 

restrain the employee 

An employee must exercise reasonable care to safeguard his 

employer's property otherwise he will be resDonsible for its loss 

Thus, where the supervisor of a Team of salesmen selling vacuum 

cleaners left his car outside his house all night and the fourteen 

vacuum cleaners which were in the car, were stolen, the 

supervisor being in a responsible position had failed in his duty 

37 

of care and was liable for the loss 


34 (1946) Ch 169 

3 5 Nichol V M^rtyn (1779) 2 Esp 732 

36 wessex Dairies v Smith (193 5) 2 KB 80 

37 Superlux V Flaistow (1958) C L Y 195. 
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a 


a (6) 


^ Capful Service : The emoloyee should not commit negligence, 

fraud or other wrongful act causing damage to his employer's 

business or property The mere fact that property entrusted 

to an emoloyee is damaged or lost, does not make him liable 

provided care and skill on the part of the employee was not 

lacking He is liable only if he has been guilty of 
38 

negligence 

How far an employee can be held responsible whose incompetence 
as opposed to negligence causes damage to his employers 
business or property, must depend upon the circumstances The 
employee would be liable if he failed to possess and apoly 
that skill which by entering into his engagement of service 

A 

he contracted to possess and apply, unless, of course, the 

master knew of his servant's lack of skill, then the master 

3 9 

would have only himself to blame 

The rule of careful service applies only to the iuties which 
are part of an employee's normal employment if in a labour 
trouble at a dock, the office staff is utilised for crane 
driving, the office staff will not be liable if any damage is 
done during such crane driving by them 

Obligation to indemnify t The employee is required to 
indemnify the master employer for his wroncrful acts for which 
the employer has been made liable under the principle of 

38 Bacon's Abriagment, Master and servant (cases where servant 
not liable) - Countess of Salop V Crompton (1600) Cro, 

Eliz 777 

39 Haimer V Cornelius (1858) 5 CENS 236 Lister V Ramford ice 
and Cold Storage Co Ltd (1957) AC 555, Harrey V B G.O*Dell 
Lfd (1958) 1 All ER 657 
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implied authority unless it is shown either that the damage 
is too remote or that there is some other intervening factor 
which precludes recovery 40 


The employer will not be entitled to recovery if the 
employee was not doing an act for which he was engaged and 

41 

employed or if he was required to perform an unlawful act 

e *9 drive a vehicle without a licence or a policy of insurance 

42 

inforce The contributory negligence of the employer or the 
fellow employee will reduce the quantum of indemnity to an 


employer 


43 


(7) Liability to Account It is the obi igation of the employee to 

account to his employer in respect of all monies or property 

recovered by him either from his employer or from any one else on 

44 

latter's behalf Biddle V Bond is the authority for the well 
settled rule that an employee must account for and handover to his 
employer any profit or earnings directly or indirectly made in the 
course of or in connection with his employment 

45 

In Boston Deep Sea fishing & Ice Co V AnSell a Managing 


40 Lister V Ramford Ice & Cold Storage & Co Ltd (1957) AC 555 

41 Harrey V RG O'Dell Ltd Supra 3 9 

42 Gregory V Ford (1951) 1 All ER 121 

43 Jones v Manchester Corporation (1952) 1 All ER 121, See 

Gl anvil le williams : *Vicarious Liability and the Master's 
indemnity' (1957) 20 MLR 220-228 

44 (1865) 34 LJ, QB 137 

45 39 CH D 339. 
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Director who received bonus on certain contracts with sister 
coripany was made to account for such bonus to the company of 
which he was a managing director It was held that employer 
could recover this money, either as 'money had and receiver* or 
as an 'Equitable debt' The employee is under an obligation to 
account for all sums received by him from th«ir<{ parties i n the 
way of business payments or commissions or secret orofits unless 
the right to receive them is conferred upon him by the contract 
of employment. 4 ^ 

The recent "Re Reading 47 examplifies a situation where an 
employee has realised a secret profit, commission or bribe in the 
course of his employment, having a fiduciary rela* onship of a 
very wide import, may be sued for the amount by the employer The 
doctrine of 'Equitable Debt', or 'Money had and received to his 
use* having changed its name to 'unjust enrichment* of modern time 
is applied in these cases and whether the employer had suffered 
any actual and factual loss is of no import 

The Obligation of an Ex Employee - yfre n the operative portion of 
the Employment contract is not subsisting 1- 

The relationship between employer and employee one of 
trust, confidence and faith, it must follow that an ex-^moloyee 
does not escape entirely from those obligations merely by leaving 
the employment Though a distinction must be drawn between the 
duty of fidelity owed by an employee during the currency of the 

46 East India Co V Henchman (1791) 1 ves 287 Morrison V 
Thompson (1874) 9 QB 480. 

(1949) 2 All ER 68 CA 


47 
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contract of employment and the duty owed after the service bond 
has been terminated in the former case the duty is contractual 
whether exDressed or implied This means that an employee cannot 
improperly disclose information or give any assistance to a 
competitor even if this is in his own free time The obligation of 
an ex-employee are more limited he may be under a duty not to 

information which has been imparted to him in confidence, 
and he may be restrained from working for a competitor by a validly 
wonted restrictive covenant Subject to these restrictions, an 
ex-employee is entitled to make use of his skill and knowledge which 

AQ 

he has generally acquired in his previous employments 

b G.) Disclosure of information : Hie ex-employee is under a 

duty not to disclose to any unauthorised person any confidential 

information he has obtained during his employment or to use such 

49 

information in an unauthorised manner In Robb V Green an 

employee copied, out a list of the employers customers with a view 

to approaching them after his employment had ceased and in 

50 

Wessex Diaries y Smith a milk roundsman during the last week 
of his employment approached his customers to ask them if they 
would join a round of his own which he was proposing to start In 
both these cases it was held that there was a breach of contract 
Since it is not possible to erase out from an employee’s 
mind information which he has gained in the course of emoloyment 

48 Selwyn M Norman j Law of Employment Ilnd Edn , London 
1978, p 25 

49 {1895) 2 QB 315 

50 (1935) 2 KB 80. 
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and which he may properly place at the disposal of his new 
employer because of his memory in which consisted the know-how 
and general processes of the former employer's business and thus 
use his skills for the benefit of his new employer Consequently 
in Pointers and Fini shers Ltd v Holloway 51 an injunction relating 
to these m itters was refused because it was not separable from his 
general knowledge of the whole trade and it would not be 
unreasonable for him to recall particular features of his former 
employer's business 

If the information obtained, thoi gh confidential relates to 

a breach of the law or other wrongful act by the emDloyer, then 

there is no confidence as to the disclosure of an inequity In 

52 

Initial services y Putte rill the defendant was an ex-employee 
who gave information to a newspaoer disclosing the violation of 
Restrictive Trade Practices Act 1956 and issuance of circulars 
which we re misleading to the public The plaintiff sought an 
injunction against the publication It was held t at the 
disclosures would be justified as being m the public interest and 
there was no confidence attached thereto 

b (2) Covenants in Restraint Of Trade It is always advisable for 
an employer who wishes to have protection against the disclosure 

4 

of confidential information, to have a covenant signed by the 
employee to this effect Though there are several limitations on 
the right of the employer to impose such restraints The employer 
cannot take away the employee's skill experience and fund of 


51 (1964 ) 3 All ER 731 

52 (1968) 1 QB 3 96 
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knowledge which he has obtained during the emoloyment and in 
particular the emoloyer cannot protect himself against future 
competition per-se in Strange v Mann 53 , where the defendant 
agreed not to engage in similar business within a radius of 
12 miles - but actually setup the like business within the pexios 
prohibited area It was held that the restriction was void The 
purpose of the covenant was not to give legitimate protection to 
the business interests of the employer but was a naked attempt to 
prevent future competition 

The interests in respect of which the employer is entitled 
to have protection, are basically t.*o - 1) Trade secrets 
2) His customers and connections 

0) Trade secrets The good faith is a very important factor in 
practical ousiness activities if an employer could not ensure 
that his employees would not pass on information concerning his 
secret processes, it might restrict the employment relationship to 
an extent where commercial initiative becomes impossible The 
employer would not be able to trust the employee furtive attempts 
would have to be made to disclose some information without 
disclosing all, industrial espionage would flourish and employees 
would attempt to sell secrets to higher bidders Research and 
Development would be hampered and become unprofitable This was, 
atleast the outlook of former economic theories, though a 
s«a-change has come in the modern era because of statutory 
provisions of Patent Law but the legal principles remain 


53 (196 5) 1 All ER 1069 



substantially the same Thus if a trade secret or a secret process 
exists, the employer is entitled to have his emoloyees promise not 
divulge that information to a futu re - employe r atleast Subject to 
possible reasonable limitations on 'Time* ana 'area* The 
protection taken out by the employer must be in respect of his 
specific interest, properties, business or goodwill if it is too 
wide for these purposes it will be void A more liberal approach 
to this question was taken by the Court of Appeal in the recent 
case of Little woo d s organization Ltd V Hams 55 where the 
plaintiff ran a mail order business, their chief rivals being Great 
Universal Stores (GUS) The Defendant worked for the plaintiff m 
a senior position, and had access to confidential information about 
how the business was operated He agreed that on leaving his 
employment me would not work for gus for a period of Twelve moftths 
He then resigned his position in order to take employment with GUS 
and the plaintiffs sought an injunction to restrain him It was 
argued from the defendants side that covenant is too wide covering 
the whole world where GUS operated But Court held it applicable to 
the mail order business of GUS and a such reasonable 

Objective and Subjective knowledge j it is not possible to restrain 
an emoloyee from disclosing to a future employer a special method of 
<S# organisation as opposed to a secret process fo” one must draw a 
dis ti"ct-_o~ betveen objective knowledge such as trade secret s and 
list of cuccc~ers ich are part of the employer's property and the 
subjective knowledge which has been acquired by the emplo/ef such 


54 Commercial Elastic Ltd V Vincent (1965) 1 QB 623 

55 (1978) 1 All ^ER 1026 
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as his general knowledge of the trade or industry or his 
organisational ability in Herbert,. Morris Ltd V Saxelby 56 an 
engineer covenanted not to be engaged by a competitor for seven 
years after leavirg his employment This was held to be void for 
it was a restraint on his techn-cal skill and knowledge which he 
had acquired by his o ,n industry observation and mtell icrence and 
this cannot be taken away from him 

Existing Customers and Connections The employee may develop 

a very cordial relationship with the customers of the business 

where he is working so much so that customers are ready to follow 

him if he takes a new employment Here the emoloyer may seek 
57 

protection In this case Defendant was employed as a Sale< 
Representative He covenanted not to convass or solicit orders 
from any person who was a customer of the firm for a period of two 
years after leaving his current employment It was held that the 
restraint was valid even though it extended to customers whom the 
employee did not know or with whom he had no contact during his 
period of employment It was argued that the restraint was bad 
because it could apply to those customers who had ceased to do 
business with the firm, but the court of Appeal thouaht that an 
employer was entitled not to abandon hope that such custoners would 
return to do business once more 

If a film is engageg mainly in traaing in a localised area 
and has few customers outside that area, a covenant restraining an 
employee from working in that tyce of business anywhere in the world 

56 (1916) 1 AC 688 

57 Plowman V Ash (1964) 2 All ER 10 CA 
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must of necessity be void as being wider than required for the 

CO 

protection of the employer's business Aoain if the business is 

such that it is not of a recurring nature, then the emoloyer's 

interest m the customer ceases on the conclusion of a particular 

59 

transaction and he is not entitled to protection against poaching 
The factual position held by the employee is also a very relevant 
factor A low wages employee having no access to confidential 
matters cannot be a potential competitor ^ either an employer is 
entitled to restrain competition by preventing an ex-employee from 
approaching persons who are not his customers in Gledlow Auto 
Parts y Delaney 61 , theplaintiffs employed the defendants as a 
commercial traveller It was agreed that after leaving his 
employment, the defendant would not seek orders from any firm 
within the area in which he had previously operated The restraint 
was held to be void, for as worded it would have prevented him 
from calling on firms who were not then custoners of the plaintiffs 
and was therefore a covenant designed to restrain competition 

b (5) Extent of the Restraint j Restraints should protect the legitimate 

interests of the employer but within their proper limit and if they 

cross the limits they will become voiu So the covenants should not 

be too wide in terms of Tims or Too extensive in terms of area 

covered, otherwise courts will not enforce them Covenants which are 

m restraint of trade will only by valid if they are reasonable and 

this will depend unon the examination of all circumstances of a given 
case . 

58 Dowden & Fook I/td V Fook (1904) 1 KB 4 5 CA 

59 Bowler V Love grove (1S21) 1 CH 642 

60 M and S Drapers V Reynolds (1956) 3 All ER 814 CA 

61 (1965) 3 All ER 280 CA 
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an inventor of guns and ammunition sold his business to a comoany 


for a substantial, sum and covenanted not to be engaged m any 
similar business anywhere m the world for twenty five years 

Considering the world wide nature of the business and the price 

1 

which had been paid for his premise the House of Lords held that 
the restraint was reasonable Time and area may be looked at 
together to assess the validity of the covenent^ and the 
restriction cannot be worded in a manner which prevents the employee 
from obtaining non- competing employment (commercial Plastics Ltd V 
Vincent) ^ 

b ( 6 ) The rule of severence : The covenant if too restrictive it 

would be totally void The court will not validate the agreement 
by altering it because the test is whether the parties have in fact 
made a valid agreement, not whether they could do so and it must 
stand or fall on its own merits But the court can severe or 
separate, a too wide term from a valia and reasonable term and the 
former may struck out of the agreement altogether and the latter 
may be enforced 65 in a case where the defendant has worked as 
Sales Represt ntative with the plaintiff and had agreed that after 
leaving the employment he would not (a) deal with in any goods 
similar to those which he had previously sold, (b) solicit orders 

62 (1894) AC 535 Desh Pandey V Arvmd Mills Co Ltd AIR 1946 
Bom 423 Brahmaputra Tea Co Ltd v Scarth (1885) 1 LR II Cal 
545 Charles worth V MacDonnel (1898) -23 BOm 103, Home v 
Doualas (1912) 17 CWN 212 P C 

63 Fitch V Dewes (1S21) 2 AC 158 

64 Supra Note 8 

65 Lucas V Mitchell (1974) CH 129 




from or s U pt>ly anv such goods to any customer of the firm within 
the Manchester Area The first part of the covenant is clearly 
void because it was a restraint on competition T K e second part 
was clearly reasonable because there were two separate restraints 
capable of being enforced separately the excision of the first 
was poss ible without affecting the second 

k Can Employers make Restraints anorc themselves Employers cannot 

agree to a restraint among themselves and this would not be 

enforced if it is made a covenant while entering agreement with the 

employees in other woras the contents of Employers restrictive 

covenant amongst themselves cannot be enforced if made an item of 

agreement with the enoloyees in Kores Manufacturing Co V Kolok 

Manufacturing Co 66 two companies both engaged in the selling of 

carbon Papers, agreed that they would not employ any person who had 

been employed by the other party for a period of two years after 

that person had left the others employment Had the restraint been 

imoosed by a company on the employees it would have been void It 

was equally void having been made by the employers themselves 

Restrictive covenants are available only when the employee leaves 

validly If an employer wrongfully dismisses an employee he 

cannot claim the oenefit of the restrictive covenant because the 

whole contract has been repudiated by the employer- '' general Bill 

67 

Posting Co V Atkinson ) 

65a Ibic 

66 (1959) CH 108 

67 (190 9) AC 118 Madras Railway Co V Rust (1890) 14 Mad 18 
Subha Naiciu & Others v Haji Badsha Sahib & Others (1902) 

26 Mad 168 
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b ^ Position In India, right from Madhub Chander Das y 

C oomar Das 68 the view has been that section 27 of the 
Indian Contract Act, 1872 provides the whole law on 
restrictive covenants exhaustively in Niranjan Shanker Golkari 
V Century spinning and Manufacture Co 88 the Supreme Court hela 
that the Restrictive covenants during the subsistence of the 
service contract do not hit section 2 7 of Indian Contract Act 
1872 The court drew a distinction between a negative covenant 
during the currency of the emDloyment contracts and a covenant 
meant to operate after the termination of the contract of 
emoloyment The latter will be valid only if covered by the 
execution as provided in section 2 7 of the contract Act, 1872. 

The inS? fere nee s of foreign judicial findings and case law has 
no place in face of the clear statutory provisions 

In Satyabrata Ghosh V Mug nee Ram Bangur 70 the Supreme 

Court had hela m context to section 56 of the contract Act 1872 

that it was not to be influenced by English Law what is true for 

71 

section 56 is true for section 27 also 

The latest case on negative covenant in India is soqpsx 

72 

Superintendence Co India (F) Ltd v Krishan Muroai where it was 
stipulated that after leaving the service the defendant servant 
will not carry on the similar business at the place of his last 

68 (1874) 14 Beng LR 76 Brahma outra Tea Co V Scarth (1885) 

1LR 11 Cal 545 

69 AIR 1967 SC 1098 

70 AIR 1954 SQ 44 

71 Superintendence Co of India (P) Ltd V Krishan Murgai 
AIR 1980 SC 1717 

AIR 1980 SC 17f7 & See Supra No 25 also 


72 
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posting for two years The servants services were terminated and 
he began to carryon the similar business at the olace of his last 
posting after termination without waiting for two years as 
stipulated The Appellant filed a suit for restraint and uajraqes 
The Supreme Court dwelt heavily on the vord 'leave' ana it was 
found that the termination does not include (after leaving the 
service) as stipulated, hence the ser nt was found not guilty and 
covenants were aajudged as hitting section 27 of the contrict Act 
1872 ana hence void The employee m this case was a such allowed 
to establish a similar business within the area o £ his last posting 
and that too just after he was terminated 

In Inaia certair restrictions are placed in the conduct rules 
of Government Employees that after retirement they shall not — 

1) Divulge any confidential information which they dealt with 
durinq their active employment as such and after retirement 
upto 3 years The memoirs of Senior Ibl ice officers Military 
Officers Detectives, judges etc cannot be published within 
3 years of their retirement 

2) Engage themselves with any contractor, firm or Business House 

ith \ hich thry have conducted government business orders 
contracts supplv of materials gooas etc for a stipulated 
penoa of time after retirement 

3) juctoes after retirement cannot practise in the same court m 
which they worked as a Judge The Law Commission has recommended 
that a judge after retirement should not be engaged by the 

government to man any enquiry commission etc so that independence 
of judiciary may not be tilted 

15 t nsban >uraai / Superintendence Co of India (P) Ltd AIR 1979 
Delhi 232 was affirmed 
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These restrictions are to have a fair play and curb 
corruptions, neootism etc while a person holds a position 
of authority and power during the period he holds such 
authority as well as after the retirement 

In non Governmental Sector the restrictions are placed 
through covenants usually through a ’Standard Form* or 
'Adhesive Contract', the justiciability of which will be with 
in the contours of section 27 of the Indian Contract Act 1872 
as already pointed out earlier by the Supreme Court 

C Implied Terms of Contract of Employment against the Employer 

The berms are treated as duties of the employer and may be 
enumerated as follows — 

c (1) Duty to pay - Though wages are not essential to contract 

of Emoloyment, ^ nor are wages or any remuneration due because 

services have been rendered which are usually performed under 

a contract of Employment in return for a wages or 
75 

remuneration To arrive at the correct solution, one must 
analyse the facts of each case and apply the following 
principles 


74 It may be in the shape of Boarding & Lodging, clothing or 
g f\kuUrw< i j 1 1 1 in Reeve v Reeve (1858) 1 F & F at p 280, 

• an action" cannot be maintained for remuneration merely 
because it may appear to be reasonable, and so o. man cannot 
claim to be another's servant against the latters will and 
in respect thereof claim wages or remuneration Long service 
in itself confers no right to wages 

75 Davies v Davies (1839) 1 C&P 87 Coward V Motor Insurer's 

Bureau (1963) 1 QB 259, British Guiana Credit Corooration V 
De-Silva (1965) 1 248. 



i) For a binding and valid contract of employment, there must be 

an element of consideration If consideration is lacking the 

parties shall have no obligation on their part and court will 

not come to their aid Adequacy of consideration or wages will 

be of no avail for repudiating the contract and hence once 

entered into the other party cannot refuse to be bound because 

the wages or other remuneration'are small and inadequate or 

76 

merely contingent 

ii) In English Law, the factum of services rendered which benefits 
another does not m itself cast a liability on the latter to 
remunerate the person rendering them however, valuable those 
services might have been because there is no principle of 
Salvage in Common Law though there is one in Admiralty law In 
India, if the Intention of the servant had not been gratuitous, 
or the services are in the nature of necessaries supplied to a 
minor or lunatic, the doctrine of 'unjust enrichment* is apolied 
under the concept of quasi -contracts and the other party is 
reasonably compensated either from the person or in the latter 
cases from their properties The law presumes a promise to pay 
for those services or benefits which are voluntarily accepted 

Where the person accepts the benefits of another's service 
which is normally remunerated and there is nothing to show that 
this was an exceptional case where no remuneration was to be 

77 

given the law will presume an obligation to pay a reasonable 

76 Gaumont - British V Alexander (1936) 2 All ER 1686 

77 Poucher V Norman (1825) 3 B &C 744 Ford V Morley (1855) 

1 F &F 496 Higgins V Hookins (1848) 3 Ex 166 
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If the person does not wish to pay for them he should not accept 

them hence, if the services are rendered without his knowledge 

or without his opportunity to accept or refuse them no promise 

to pay can be implied. where the servant has agreed to 

absolutely leave the whole question of wages or remuneration to 

the employer the servant cannot claim any wages ^ but where 

me rely the rate of wages if left to the emoloyer and the employer 

refuses to fix any rate, a reasonable wage is recoverable 80 

81 

In Minnevitch V Cafe *de Paris a clause in a musician agreement 
'No PLay No Pay* has been construed as not giving the master an 
arbitrary right to stop 'Flay' If a master without any proper 
excuse refuses to allow a performance then he must pay 

When there is work and the worker ha 1 * performed it it 

creates no dispute But is there an implied dutj to pyy wages or 

other remuneration when there is no work ? The general rule is 

that an employer must pay the wages of all employees if they are 

82 

available for work but none is provided work by the employer 

But if the failure to provide work was due to circumstances beyond 

the control of the employer -employer was not obliged to pay e g 

83 

in Browning V Crumlin Valley Collieries a colliery had to be 

78 wheeler 7 Stratton <1911) 105 LT 786 Sumptor v Hedges 
(1898) 1 QB 673 

79 Taylor V Brewer (1831) 1 M&S 290 Ex P Metcalfe (1856)/ 

6 E & B 287 KOfisunker Sette pbu V A Strauss & co Ltd 
(19 51) AC 243 

80 Peacock V re acock (1809) 2 Camp 6 5 Moffat V Laurie (1855) 

15 CB 503 

81 (1936) 52 V£JR 413 

82. Devonald V Rosser & Sons (1906) 2 KB 728 
83 (1 Q 26) 1 KB 522 
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closed down because it was in a danc^rous condition throuqh no 
fault of the emoloyers 

Ttie rule to pay when no work is provided by the employer 

can be varied by an express or implied term to the contrary 

Thus if contract provides that there shall be no payment during 

layoff or in respect of short time working, the employer will 

not be obliged to oay But if a statute provides a procedure and 

Payment during the lay off period as in India the parties 

84 

cannot coni ract out the provisions of a statute 

(2) Duty of Mutual respect or impl ie d duty of the employer to pay 
respect to the employee : 

The modem age requires the management to treat his employee with 

due respect and consideration mindful of their needs and problems 

It is no longer possible to treat an employee as an expendable 

chattle or as an object without feelings and emotions The 

employer is not allowed to carry on provocative conduct In 

85 

Donovan V Invicta Airways Ltd the employee resigned after what 
he considered in a number of incidents, the employer being unfair, 
and claimed damages for breach of contract It was held that such 
conduct, though irritating, was not substantial enough to amount 
to a breach - but it was stated that there was an implied duty 
that each of the parties to a contract of employment should treat 
the other with such a degree of consideration and courtesy as 

J 

84 industrial Dispute Act, 1947 (Sec 25-C) A permanent worker 
who has completed at least one years continuous service 
and whose name is borne on the muster roll may be paid 
compensation for forty five days in a calender year for 
•laying Off' 

85 (1969) 2 L loye-ds Rep 413 
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would enable the contract to be carried on In Cox y Phillips 
Industries b td the olaintiff was oromoted to the Dost of 
product leaJer- th^n moved to a lesser position without any 
precise duty and as a result became depressed anxious 
frustrated and ill He accented a redundancy payment and sued for 
breach of contract and wrongful dismissal He succeeded in getting 
damages This duty of treating each other with mutual respedt 
starts from the beginning of the Contract of Employment ana lasts 
till the contract is terminated 

' t (3) Duty to provide work For an employer it is no breach of 

contract in refusing to give his employee anywork to do so long 

as he pays the agreed wages 87 Applying Emmens y Elderton 88 , the 

use of the word ‘emoloy' does not involve an obligation upon the 

emoloye r to find employment or work but merely to keen the 

emDloyee in his emoloy m the sense of paying him his wages But 

89 

in Bauman V Hulton Press Ltd for retaining fee and oayment at 
scecial rates the journalist agreed to offer all nls work to 
defendant first and not to accept any commission from any other 
British weekly and to be available to undertake commissional work 
frpm defendants at all times it was held that it implied a term 
to give the contract business efficiency that defendants would 
give plaintiff sufficient work to enable him to earn what they must 
be taken to have contemolated he should earn vhe re the employer 
guarantees a certain amount of work he commits a breach of contract 


86 (1975) 119 SJ 760 

87 Turner V Sawdon (1901) 2 KB 653 

88 (1853) 13 CB 495 

89 (1952) 2 All ER U21 
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if he fails to provide it In the case of apprenticeship there 

90 

is a definite duty cast on the master to teach 

AS a general rule, the employer is not under an obligation to 

provide work to his employees as observed in Collier V Sunday 

91 

Referee Publishing Co 

" Provided I Day my cook her wages regularly, 
she cannot complain if I choose to take any 
or all of my meals out " 

Though in certain cases employer may fina himself unable to 
provide work for his employees e g depression in market strike, 
lack of orders shortage of ra^ materials, natural calamity etc 
yet the employer Prefers to keep his work-force together ana as 
such pay them for doing ndthmg There are certain circumstances 
where the failure to provide work to the employee may result in the 
breach of contractual obligation - 

1) Where the failure to provide work leads to loss of reputation 

and/or Dubl icity - the element of Davnenc vill not be sufficient 

92 

In Herbej t Clayton and Jack vsdler Ltd V Oliver an actor 
was aiven a leading role i- a musical comedy He was subsequently 
offered a lesser role but at the same payment, it was held that 
the employer was in breach of co tract because the nature of the 
work and element of publicity were as important as the salary to 

to be paid to the Actor Here the employee is deprived of 
publ icitv and experience 

90 R.V Comoe (1828) 8 B & C 82 

91 (1 40) 4 All ER 234 

92 (1 Q 30) AC 20 5 Marbe v George Edwards (Daly's Theatre Ltd 
(1928) 1 KB 269 
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2) If the failure to provide work leads to a reduction in the 

employees actual or potential earnings - it may be treated as 

a breach Thus an employee is entitled to be given an 

93 

opportunity to earn his commission or to earn a reasonable 

94 

sum if he is on piece work basis it was the lack of 

opportunity to earn premium payments for hours worked on night 

shift and overtime which constituted the breach of contract by 
95 

the employers 

3) There is A dicta in Lanqston case which suggests that if an 
employee needs practice in order to maintain or develop his 
skills in employment the employer is under a duty to provide a 
reasonable amount of work for this purpose 

4) Recent decisions seem to lean to the view that a failure to 
provide work may constitute a repudiation of the contract by 

the employer if it is possible to imply a term into the contract 

that employer shall provide suitable work This appears to be 

particularly true when the employee is apoointeu to a specific 

96 

office In Breach v Epsylonf Industries Ltd it 

was thought that some of the earlier decisions on the subject 
were somewhat out of date and old fashioned in their approach 

Consequently in modem cases there may be facts which more 

* 

readily lead to the conclusion that there is an implied term to 


93 

94 

95 


merv Gold Smith (1891) 1 QB 544, Geot roll ope V Marty n 
934) 2 KB 436 & Qeotrollope v Caplan (1936) 2 KB 3 82 


Devonald V Rosser & Sons (1906) 2 kb 728 

Langston V Chrysler united Kingdom (1974) 1 All ER 980 CA 


96 (1976) ICR 316 
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the effect that there is an obligation to provide 
97 

work 

c t° Indemnify * This is the general principal of law that 

an indemnity is owed whenever one cerson at the request of 

another does an act involving him in liability therefor ^ Where 

an employee incurs liability or loss or damage or is put to 

expense on his masters behalf, he is entitled to an indemnity 

from his employer to cover these obligations or losses This 

view was supported in Shaffield Corporation V Barday 99 More 

difficult is the situation which arises when the employee 

committs a wrongful act If this was done for the employers 

business and was authorised or if the employee was acting under 

his employers orders then the employee is entitled to be 

Indemnified for any personal loss he suffers For ex imple, if an 

employer requires an employee to take out the firms van which has 

a defective tyre and the employee is consequently fined then it 

is reasonable to expect the employer to reimburse the amount even 

though he may be prosecuted in addition But if the work can be 

done m a lawful or illegal manner and the emDloyee chooses the 

latter option, the employer would not be required to reimburse 

such expenditure, e g if the employee in order to deliver some 

goods parks the van illegally then unless he was told to perform 

100 

his work in this manner, he must bear any subsequent fine himself 

97 selwyn 1 Norman Law of Employment second Edn London, 

1978, p 121 

98 Dug dale V Love ring (1875) 10 CP 196 

99 (1905) AC 397 

100, Supra Note M at P 123 
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In Gregory y Ford 101 , the plaintiff was injured due to the 
negligent driving of the defendant's van whose employer did not 
have a valid third party insurance policy as required It was held 
that there was an implied term of the contract that the employer 
would not require the employee to do an unlawful act, and therefore, 
the employer should indemnify the employee in respect of damages 
which were awarded to the plaintiff In Re-Famation Development 
Corporation Ltd 102 , a consulting Engineer employed by the Co was 
asked to prepare a report on the conduct of the Managing Director 
Hie latter brought an action for an alleged libel which the 
Engineer defended It was held that he was entitled to be 
indemnified by the Company for his costs in defending the action, 
for he had t* en requested by his directors to make the report, which 
was therefor* in the course of his duties as an employee 

Limitation oE Indemnity Principle f 

1) as between Employer and employee the indemnity arises in 

favour of the employee when he acts within the actual scope 
of his authority Thus where the employee is guilty of 
personal act of negligence in carrying out his duties such as 
negligent driving the employer is under no obligation to 
indemnify the employee because in such a case the employee's 
loss is not due to his carrying out his employer's order or 
to the duties of his service but is attributable to his own 
x wrongful act.* 0 ^ 

101 0-951) 1 All ER 121. 

102 (1914) 2 CR 271 

103 Lister V Romford ice & Cold storage Co Ltd (1957) 

AC 555. 
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(2) no indemnity can be sought by one joint wrong doer against 
his fellow wrong doer 104 This is subject to the rule in 

lor 

Adamson V Jarvis and so wh6re the employee is not aware 
that his acts are wrongful he may, inspite of their tortious 
character, claim an indemnity*’^ and this indemnity will exist 
although the act was criminal, if the employee believed that 
in obeying his employer's orders he was doing nothing either 
illegal or immoral 107 

The servants rights to an indemnity depends on all the 
circumstances, such as the extent of his authority the nature 
of the wrongful act and the knowledge or ignorance of him or 
his master 

c (5) Duty of Employer for references , An employer is under no legal 
duty to provide an employee or an ex-errployee with a reference 
Further, a derogatory reference may lead to an action for 
defamation though this may be defended on the grounds that the 
statement made was true or if untrue, it was made without malice 
in the sense of an improper notice or it was made on an accasion 
when the law confers qualified privilege. On the other hand to 
give a commendatory reference, which is untrue and which is 

104 as distinguished from contribution see Jones v Manchester 
Corporation (1952) 1 All ER 121 

105 (1827) 4 Bing 66 Ryan V Fildes (1938) 3 All ER 517 

106 Dixon V Fancus <1861) 30 LJ QB 137, Gregory V Ford (1951) 

1 All ER 121 

107 Burrow V Rhodes (1899) 1 QB 816 

108 Batt F.R. The Law of Master and servant 5th Edn London 
1967, p 22 9. 
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relied upon by a subsequent employer to his detriment, may well 
lead to an action based on deceit or negligent misrepresentation, 
unless the statement is qualified by a disclaimer of 

i 

responsibility 

The problem may arise in dismissal cases in Castledine V 

109 

Roth well Engineering Ltd , one of the reasons given by the 
employer for dismissing the firm's buyer was that he was incapable 
of oe rforming his job adequately But the employer had also given 
a reference to the employee "had carried out his duties 
satisfactorily often under difficult conditions" and the tribunal 
found that the employee had been unfairly dismissed In Haspell V 
R patron & Johnson Ltd the employer gave a laudatory reference 
to the employee It was held that they were estopped from relying 
on criticism of her performance as a reason for her dismissal 

In Indian Context, the bad as well as good entries into the 
character roll are allowed to carry their force for a specified 
period only, say 1 year or 3 years as the case may be, so that a 
bad man may become good or a g^d man may also change his colour 
to a better one The concept of Natural justice is applied in 
considering the Punishment or promotion of the employee moreover, 
a bad entry is, as a rule, always communicated to the employee 
concerned 

(6) Duty to Ensure Employee's Safety The law implies to take 
reasonable care by an employer to ensure the safety of his 


109 (1973) 1 All ER 216 

110 (1976) 2 All ER 290 
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employees This is ensured? through many rules of general law and 
statutory provisions If the rules are broken or not observed by 
the employer, it may lead to an action for damages by an injured 
employee based on breach of statutory duties or general law duties 
the action may run together but damages will be awarded only on one 
count By Saff ty, we imply three duties _ 

i) to provide a reasonable sa r e Diace for the employees to work 
in, provided the employer is occupier of the premises 

ii) to provide what is called a "safe system of working" or sound 

112 

system of working" 

iii) competent staff of fellow employees 

These obligations are in theory separate but in practice, are often 

113 

seen to overlap Davidson V Handely Page Ltd illustrates the 

quantum of emoloyers implied duty In this case an employee while 

washing up a tea cup for her own use during the working hours 

slipped upon a somewhat slimy duck-board below the sink she was using 

She was allowed to recover damages The Court held that what had 

taken place, was something in the course of her employment This 

principle was enunciated as sound in willsonS and Clyde Coal Co Ltd 
114 

V English in which Lord wright observed — 


111 Taylor V Sims & Sims (1942) 2 All ER 375 It is the owner or 
the occupier of the premises who will be liable to the 
employee 

112 Clifford V Charles h Challen & Sons Ltd (1951) 1 All ER 22 
Plaintiff got the skin disease of 'dermatitis* - no provision 
for protection cream or cl£an water in the factory It was 
held that though there was no breach of Ifactory Act, but a 
breach of Common Law dut* to provide a 'Safe system of working', 
has occurred 

113 (1945) 1 All ER 235 

114 (1938) AC 57 
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" '^ ie whole course of autnority consistently 
recognises a duty which re^cs on the employer 
to take reasonable care for the safety of his 
workmen The obligation is threefold The 
provision of a competent staff of men/ adequate 
material and a proper system including effective 
supervision " 

Vfriere the employer knows the dangerous nature of the job he 
must take proper precaution for the safety of the employees 
Vtiere the work is not intrinsically dangerous but is rendered 
dangerous by some defect of apoliances etc it is the duty of 
the employer to Supply safe and sound appliances for carrying out 
the job 115 In Bond V wilson & Sons 116 it was held that — 

" The master does not warrant the safety of his 
servant, he is only bound to take reasonable 
care and precaution to orotect the servant 
against accidents " 

c (7) Effect of EEw Technology i is the employer bound to adopt all 

the latest improvements and new appliances for safety ~> In Toronto 

117 

TOwer Co Ltd V Paskwan , it was held that a master is not 
bound at once to adopt all the latest improvements and new 
appliances it is a question of fact in each case whether in the 
circumstances it was a want of reasonable care not to have adopted 

them 

c (8) Unilateral Enhancement of risk of the Employee t The emDloyer 

cannot increase or enhance the nature of risk un ertaken by the 

118 

employee unilaterally In Middleton V Playfair it was held 


115 m/s J D. & CO Mills V ESI Corporation AIR 1963 AP 210 

116 (1908) 24 TLR 238 

117 (1915) AC 734 

118 AIR 1925 Cal 87. 
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H It is one of the implied stipulations of a 
contract of employment that the employer 
will not by any act of omission or commission, 
add or suffer to be added to the emplovment 
new conditions involving obligations, dangers 
or inconveniences which were not incidental to 
it and were not within the contemplation of the 
employee when he was engaged * 

C (9) Standard of Care The standard of care which an employer must 

observe is, as Lora Oaksey pointed out in Pans V Stepney Borough 
119 

Council, 


" The care which an ordinary prudent employer 
would take in all the circumstances." 

The employer does not guarantee that an employee will not be 

injured, he only undertakes to take reasonable care and he will 

only be liable if there is some lack of care on his part in 

failing to prevent something which was reasonably foreseeable 

The emplovee on his part must be prepared to look stfter himself 

and not expect to be able to blame the employer for every 

incident which takes place • 

In ylrmyey V Star Paper Mills 120 the plaintiff was instructed 

by the Foreman to clear and clean a floor area which had been 

made slippery by a viscous fluia The Foreman provided proper 

equipment and gave clear instructions The plaintiff was 

injured when he slipped on the floor and it was held that the 

employer waS not liable, for there was no reasonably foreseeable 

risk in the performance of such a simple task So too, in 

121 

Lazasus V Firestone Tyre and Rubber Co Ltd. where the 

’? — 

119 (1951) AC 376 

120 (1965) \ All ER 175 

121 The Times May 2, 1963 quoted in Principles of Labour 
Law by Roger w Rideout 345 
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where the plaintiff was knockeci down m the general rush to get to 

canteen The court held that this was not the sort of behaviour 

which grown persons could be protected against 

If the employe r does not know of the danger and could not be 

expected to know in the light of current knowledge or did not 

foresee the danger and could not be expected to foresee it he will 
122 

not be liable The criteria was laid down by Swanwick J in 
123 

Stokes v GKN as follows 


1) The EmPLoyer must take positive steps to ensure the safety of 
his Employees in the light of the knowledge which he has or 
ought to have 

2) The employer is entitled to follow current recognised practice, 
unless in the light of corrmon sense or new knowledge this is 
clearly unsound 

3) where there it developing knowledge, he must keep reasonably 
abreast with it and not be too slow in applying it 

4) If he has greater than average knowledge of the risk, he must 
take more than average precaution 

5) He must weighup the risk (in terms of the likelihood of injurv 
and possible consequences) against the effectiveness of the 
precautions needed to meet the risk, cost and inconvenience 


Further more 


a) Duty of providing 'Safety* is personal The employer after 


appointing a safety officer cannot absolve himself from the 

W liability 1233 Equally, 

1 — ■' — - 


172 Trustees, Port Bombay V Yamuna Bai AIR 1952 Ban 3 52 
R TJSXh & Co V lit Bhanvari AIR 1970 Raj 111 


123 (1968) 1 All ER 210 

123 a Supra Note 



128 


b) The duty is owed to each employee as an individual not 
to them all collectively ; 

c) A higher standard of bare must be shown to employees who 
are illiterate or are lacking sufficient command or adequate 

A 

command of the English Language (where the instructions are 


m English ) and — 

d) to ensure that they are properly trained and clearly 

instructed so as not to cause injuries to themselves and 
to others 123b 


Hie standard and nature of care needs further elaboration on the 
following headings — . 

(10) Safe Hant and Appliances j This means that all the equipments, 
tools, machinery Plants etc where the employee works shall be 
reasonably safe for work The recent Carbide Gas Leak in Bhopal 
in 1984 and Chloride Gas Leak from the storage tank of the 
chemical and plastic divisions of the Calico Mills at Chembfcur on 
August 30, 1985, is the example of unsafe plants Because of 
unheated van if a driver was required to drive on a 400 mile 
journey durina a bitterly coj.d spell of weather and as a 
conseauenc< was frost bitten, it wa s held that the employer was 
liable 124 In another case 12 ^ it was suggested that if an 
employee knows that a machine has a tendency to throw out flying 


123b Alya Muni V Union of India (1965) 1 LLJ 24 James v 
Hepworth K-K-Grandage Ltd (1968) 1 QB 94 

124 Bradford V Robinson Rentals (1967) 1 All ER 267 

125 Close V Steel Co of Wales (1962) AC 367 m/s J D & Co 
Mills V ESI Corporation AIR 1963 AP 210 
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parts so as to constitute a danger to the operator, this could 
amount to common law negligence on the part of the employer xf 
he fails to take reasonable precautions 

ii) If an employer purchased tools or equipments from the 

reputable supplier and has no knowledge of any defect in them 

his duty to take care is fulfilled and he will not be liable for 
126 

negligence This will not be so if the equipment was purchased 
second hand frcm a s^rao yard ^ 

It is submitted — 

India needs statutes like Employer liability (Defective Equipment) 
Act and Employers Liability ( Compulsory Insurance) Act by which 
the third party fault to be deemed a fault of the employer 
enabling the employee to get compensation and a wide insurance 
cover to meet personal injury claims from the employers 

iii) If an employer knows defects m Tools or equipments he has 

bought, then he should withdraw them from use and circulation 

127 

if he wants to avoid liability 

c (11) safe system of working * It consists in overall working patter^ 
the layout, the place of work, the system of power in use, the 
machinery and its distance from the operator, the trained personnel, 
capable supervision scope of training the display of warnings 
safety interlocking, protective clothing goggles special 
instructions of danger etc are all relevant constituents of safe 
system of working 

126 • Davie V New Morton Board Mills (19 59) AC 604 

127 Taylor V Rover Car Co (1966) 2 All ER 181 - A batch of 
chisels bacly hard, - shattered injuring the plaintiff^ 
the employer was held liable 



<30 


•^ n Btrcock V Brighton Corporation ^ -2 ^ the plaintiff wc.s employed 
at an electricity sub-station A certain method of testing was in 
operation which was unsafe thoucrh quick and as a co^se rruence the 
plaintiff was injured the employers were held liable 

If there are safety orecautions laid down the employees must 
be told what they are and must be trained to utilise them If 
safety equipments are provided, it must be available for use 
In Finch V Telegraph, maintenance and construction Go 129 the 
plaintiff was enjoyed as grinder Goggles had been provided but 
he was not told where they were kept The employers were held 
liable when he was injured by a flying piece of metal whilst doing 
hie work where employer can prove that the employees were 
reluctant to use safety gadgets even after the provision by the 
employer, he may escape the liability Does it mean that the 

duty of an employer is a passive one to provide safety qadgets and 
do no more ? or is it an active on P to exhort propogate, instruct 
bx or compell their use ? 

It is submitted that answer to these questions can be given in 
four propositions as aptly pointedout by Dr Selwyn - 

" 1) If the risk is an obvious one, and the injury 

resulting from the failure to use the 
precautions is not likely to be serious, then 
the employers duty is a passive*one of merely 
providing the precautions informing the 
employees and leaving it to them to decide for 
themselves whether or not to use them 

131 

In QualcaS t ( jelverhampton) Ltd v Haynes 
an experienced workman was splashed oy molten 


128 (1H9) L KB 339 

129 (1949) 1 All ER 452 

130 Macwilliam V Sir william Arroll Ltd (1962) 1 All ER 623 h L 

131 (1959) AC 743 
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metal on his legs Spats were available, but 
the emoloyers did nothing to ensure that they 
were worn The injury though doubtless painful 
was not of serious nature and the employers 
were held not liable 

2) If the risk is that of a serious injury, then 
the duty of the employer is a higher one of 
doing all he can to ensure that the workman 
will use the safety precautions which are ^2 
provided In Nalan V Dental Manufacturing Co , 
a tool setter was injured when a chip flew off 
a grinding wheel Because of the seriousness 

of the injury should such occur, it was held 
that the employer should have insisted that 
protective goggles were worn 

3) If the risk is an insidious one or one the 
seriousness of which the employee would not 

readily appreciate then adjain, it is the duty 
of the employer to do all, he can, by way of 
propoganda, constant reminders, exhortations 
etc to try to get the employees to use the 
precautions in Indian Railways, the operating 
staff is subjected to this rigorous propoganda 
to observe safety rules and avoid accidents 
In 3erry V Stone Manganese 133 the environment 
of the work olace was o ~ a very high velocity 
of noise Ear muffs had been provided but no 
effort was made to ensure their use It was 
held that as the workman may not appreciate the 
danger to their hearing without ear muffs, the 
employer were liable as they had failed to take 
steos to impress up on the workers the need to 
use the protective equipment, 

4) when the employe? had done all he can do, when 
he has not only provided the protection, but 
instructed on its use advised on how to use it 
properly, pointed out the risks involved in a 
fail vi re to use and has given constant reminders 
about its use, then he can do no more, and from 
that time he will be absolved from liability " 


132 (1958) 2 All ER 449 

133 (1971) 1 All ER 410 

134 selwyns Law of Employment Ilnd Edn London, Butter works, 

1978 p 131 
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® Reason ably C om pe te nt Fellow Employees t If an employe r 

engages an incompetent person whose actions injure another 
employee the employer will be liable for failing to take 
reasonable care In Hudson V Ridge Manufacturing Co Ltd an 
employee who was known to be prone to committing practical jokes , 
Carr l e< l one of his pranks too far and injured a fel ow employee 
The employer was held liable The answer in these circumstances 
is, after aue warning, to dispense firmly with the services of 
such a person, for he is a menace to himself as well as to others 

In India, the Factories Act 1948 orovides for safety of the 
workers against the risks involved in unprotected operations of 
me chine ries covering the protections of the children also In 
certain big organisations like Railways there is a fullfledged 
safety organization which trains propogates and psychologically 
equips the traili operating staff to make it a habit of doing 
things safely to avoid accidents This is applicable to 
departmental manufacturing and repairing shops and units in both 
private, public and cooperative sectors of industries treating 
chemicals, urea steel melting, power generation distribution 
and transmission activities if any short-cut method of operation 
is aoplied by the employee ignoring the safety rules he is held 
responsible for the breach of the discipline even if no Untoward 
event occurred The safety cells are established invariably in 
those industries which are prone to cause accidents, leakaces of 
gas oetrol p um or other chemicals fatal to human beings or 
environment 


13 5 (1957) 2 All ER 229. 
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^ ^-rapli ed duty of the Employer towards the employees after 
nexu o of contractual obligation is snapped 

CTust as the Ex-empl&yee has certain obligations of not 

divulging the trade secrets of his/her former employer or not 

•} 

to start the same business within a reasonable territory and 
time span likewise the Employer, after the operative portion 
Of the contract comes to an end i e the employee retires and 
employer becomes a former employer has certain obi lations to 
fulfil towards the employee so long as that ex-emoloyee remains 
alive The payment of Provident Fund and Gratuity' is made in 
lump sum while pension is paid on monthly basis so regular 
payment of pension and other benefits if any e g the Railways 
allow to their ex- employees free travelling facilities by 
granting of passes so long as that employees remains alive, must 
be ensured by the former emoloyer 

A get-together of old mates, exchange of their experiences 
and expertise may be arranged by the former emoloyer to enthuse 
new entrants as is done in the Defence services but it cannot be 
counted a an implied obligation of the former emoloyer Though 
this prac+ice may be a fit weapon of propaganda of the industrial 
management, the efficiency of the men and the material they 
produce 

Regular Payment of Pension, medical care, yearly |et together 
payment of Ex-gratia amourtts , presentation of articles produced 
by the concern where the employee worked etc may be suggested 
to be the obligations to be borne d by the Ex employer or the 
employer This obligation must come to an end at the demise of 
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the employee In case, the employer dies but the emoloyee 
lives the successor of the employer must take care of the 
liability of the old ex-employees In case the concern dies, 
then the ex-emoloyees should also be allotted shares prorata 
from the property of the concern just as creditors 
It is submitted that — 

In case of p re -mature death of the employee, the concept 
of family pension has been introduced in government sector 
employment in the recent past That concept may be introduced 
in the industrial sector also to ensure the well-being of the 
family of the worker in case of his premature death or 
dying- in-hamess so that at least one member of the family of 
the worker is apoointed on comoass lonate grounds relaxing 
qualifications and age restrictions etc and / or a pension is 
granted till one of the member is not competent enough to take 
a job independently or to a stipulated period of tune the 
worker would have worked and got his wages 



CHAPTER - IV 


legislative resp on se to industrial 
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A Le gislative impa ct on the Law of Industrial Fnoloyment 
in India t 

Laws enacted by a legislature are supposed to be superior than 
judge made Laws because the combined wisdom of those who represent 
the people in the legislature, is said to be the cause and effect 
of Such laws This study will be confined to such laws which 
relate to the minimum standards of industrial employment social 
security of workers and a smooth industrial relationship between 
the employer and the emoloyee The development of the law relating 
to the above espects may broadly be devided into the following 
periods 

a) Prior to Independence of India, which may again be devided — 

i) From industrial revolution to Establishment of 
International Labour Organization (1850 to 1919) 

ii) After I L 0 to Independence of India 

(191 9 to 1947) 

b) Post Independence Era - 

From (1947 to 1994) 

i) 1850-1919 - 

Before the advent of industrial revolution, the 
agriculture was predominantly the main avocation of Indian 
people and economy of the country Villages were self 
sufficient and artisan craftsmen engaged themselves in cottage 
industries producing materials and goods of par-excellence 
quality Machines electricity, steam power was* unknown though 
toils were used The artisan was, usually advanced a loan to 
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purchase raw materials app to fulfil his personal needs To repay 

the loan he agreed to work for the creditor-but because of 

exorbitant rate of interest and low wages for set off once a 

person SO bounded hbaself for the other, never got a freedom from 

the shackles of such a bondage since customary laws were more in 

practice and under the custom once a labourer wa- mdebteo to an 

employer, he lost all freedom to work for any one else or to haggle 

over his wag< s until he could pay back what he owsed 1 2 3 the bondage 
continued 


The same method of advancing loan to workers was employed in 
plantations of indigo, tea and coffee before the advent of 
industrial revolution in India to ensure availability of labourers 
The plight of workers was very miserable and deserters were 
punished sometimes even flogged by tie European Plantation 
masters ^ 


The success of debt system was possible only by deceit and 

oppressions In many cases the ryot was charged with the price of 

a stamp, indicating that the contract continued In many 

cases men were held orisoners until they complied with the 

3 

planters wishes 

Though in 18f 3 the Indian Slavery Act had been passed to 
abolish Slavery m India but by 1859 because of passing Q f workmen's 


1 2 M»S.Siddiqui - Sanctions for the breach of Contract of 
Service 25 JlLl (1983) p 359 

2 Ibid p 360 

3 Daniel Houston Buchanan, The Development of Capitalistic 
Enterprise in India (1966) p 45 
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Breach of Contract Act and Indian Penal Code 1860 che high 
handedness of employers coupled with the workers timidity and 
ignorance of their rights, the workers had virtually reached to 
a state of defacto slavery These two statutes strengthened the 
already intolerable hold of the employers over their workers we 
may assume 1850 as the date of beginning of industrialisation in 
India, because as mentioned earlier textile Mills, Railways etc 
began functioning from 1851-54, though mining of coal in Rainganj 
Coal belt in Bihar began in 1820 4 The Law of Industrial Employment 
may be admitted *to commence roughly from 1850 though in a very 
crude form The question whether the state or the industry which 
came first is not very relevant for our purposes but even if we 
assume that handicraft industries existed irrespective of state 
existence, the law of industrial emoloyment would not have been 
applicable to them because the industries in such cases happened 
to be dynastical confined to some expert artisans who gave their 
expertise from father to son and so on There was no relationship 
of employer and employee of the present form and norm The 
industries m those days were confined to families and guilds The 
prototype production of modemtime was not a forte of those days 
The artisan was a producer and rest of the world customer yet, 
another arrangement, whereby, the customer placed his orders and 
paid certain money for raw materials and personal expenses of the 
artisan and on completion of the tasjt the thing so produced was 
evaluated at then market price and after paying the balance money 
the customer could obtain the thing so ordered But in practice. 


4 K-N.Subramanian, Labour Management Relations in India 
(1967) p 7 
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after the passage of time , it so happened, that the e luated 
price of the thing produced was always lesser than the stun 
advanced and the artisan was in bondage to produce for that 
customer only as such, loan giving became a modus -ope re ndi to 
trap not only the artisans but also ordinary labourers to keep a 
constant supply of labourers to Plantation, because dearth of 
labour was the main problem of planters 

The Indian Scene in raid fifties of Nineteenth Century may 
be depicted to have three distinct avocations — 

1 Expe rt Artis ans 

/ Plantations and 

J Establishment of factories of cotton textiles, 

jute, indigo, iron and steel etc 

The foreign investors had their capital locked in big plantations 
of tea, indigo and jute before the advent of factory system of 
production The PL ante rs were given legislative supoort to combat 
the problem of desertion of labourers from their work site some 
of the early enactments of those days may be enumerated — 

1 The aoo rent ice ship Act 1850, wh ch provided for learning 
trades, crafts and employment to find a livelihood 

2 The Fatal Accidents Act, 1855, providing for compensation for 
loss occasioned by the death of a person caused by actionable 
wrong The importance of this Act lies in the fact that at that 

time when it was passed, the law of torts had not developed in 
^ 5 

the country 

3 workmen's breach of Contract Act, 1859, was enacted to contain 
the desertion of workers who received money in advance on 


5 gge union of India V Lalman (AIR 19 S4 VP 17) 
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account of work which they contracted to perform and since the 
remedy of damages through civil suits was thought to be 
insufficient and inflicting r punishment to such persons who 
were So guilty of fraudulent breach of contract was essential 
the Act sought to fulfil the lonof it needs of the planters 
ensuring availability of workers at their work sites situated 
at remote and distant places 

The Act provided that a magistrate on receiv nr a 

complaint from an emoloyer for a bfeach of contract should summon 

the worker and hold an enquiry If the magistrate found that the 

workman had violated a contract on which he had received an 

advance, without a lawful or reasonable excuse, he was to order 

the accused either to perform the contract or to refund the 

advance It is noteworthy that this order had to follow the wish 

of the employer as the Act gave to him the option either to ask 

•» 

for a refund of the advance or to compel the workman to perform 
the contract 4 

The Act was silent as to what would constitute a 
•reasonable* or 'lawful excuse* and also as to whether a workman 
could refuse to work if the conditions of employment were inhuman 
or wages too low 

Section 4 90 , 491 and 49ft, of Indian Penal Code, 1860 which came 
into force in 1862 also provided certain breaches of contract 

criminally punishable 6 to help the employers in containing 
de se rt ion^wo rke is 

workmens Breach of Contract (Repealing) Act, 1925 repealed 
sections 490 to 492 of IPC 1860 and the workmen Breach of 
Contract Act, 1859 


O 
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5 The Employe rs and workmen (bisoutes) Act, 1860, as also enacted 
to provide for the summary settlement, by magistrate, of disputes 
over the wages of workers buildina railways canals and other 
public works and for criminal punishment of workers who 
violated their contracts Little more is known of it than its 
name, perhaps because it was sparingly used There is no reported 

7 

cases under this Act 


6 The Assam Plantation Act, 1863 was enacted to copewith the 

i 

indentured labour problem by proviaina similar remec ^s of penal 
character against desertino labourers o a result of a 
commission of enquiry appointed in 1862 by the Government to 
probe the mal practices and ways to minimise them as prevalent 
in the Tea plantations This Act also did not work to obtain the 
desired results 


The Commiss ion of Enquiry appointed by the Government in 
1868 reported 

" The Labourers have too often been deceived by 
unprincipled recruiters They have comeup 
expecting much higher wages and very different 
kind of life from what they found They 

h c ve found themselves set down in a swamt# 
jungle far from human habitation, where food 
was scarce and dear where they have seen their 
families and fellow labourers struck down by 
disease and death and where they themselves 
prostrated by sickness, have been able to earn 
by far less than they coul~ have done m their 
own homes "8 

The above report found that these harsh employer practices 
(whereby fugitive labourer was flogged and compelled to work) and 

7 It had evidently bec«e a dead letter long before 1®31, Reoort 
of the Royal Commission on Labour m India (1‘31) p 337 

t w Edaar. Reoort on Tea Cultivation in Bengal 20 
Parliamentary *aoers, 1874 vol XIVIII Cmnd Q82 


8 
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stringent legal provisions, however failed to prevent workers 
from leaving their jobs a permanent labour force in the 
Plantations could be developed only after the employers changed 
their attitude towards their coolies, by partly substituting 
“human relations- for the -rigid and cruel bondage ” 9 

7 Factories Act 1881 was enacted 10 to remove some of the abuses 
xn the employment of workers in the factories an d as such a 
beginning in the regulation of employment of women and children 
and their working hours was m de it was simply a beginning and 
adequate provisions were lacking 

8. The Indian Mines Act 1901, aimed at securing safe conditions in 
H 

the mines, was silent on providing any protection to women or 
children It failed to provide infinite working hours of the 
workers including ^omen and children 

Thus Scanty legislative respons- left free for exoloitation 
of the workers by the caDitalist employers who exacted work for 14 to 
16 hours a day in unsafe and non-hygenic conditions paying very low 
and unjust wages, during the beginning of the industrial revolution in 
India whicn coincided with first Indian war of Independence nicknamed 
by the foreigners as Mutiny of 1857 This hapoening did one crucial 
thing and that was taking care of Indian affairs directly by the 
British Government and thus putting an end to the rule of East India 

— „ n - 1 * * — . 

9 ibid at 24 

10 Factories Act 1881 was amended in 1891 and was repealed by Indian 
Factories Act 19H It was again repealed by Indian Factories Act, 
1934 The present Act is Factories Act, (LXIII of 1948) 

11 This Act was repealed by the Mines Act (IV of 1 Q 23) The Present 
Act is Indian Mines Act ( XXXV of 19 52 ) 



Company in India It was deemed essential to reorganise the courts 
and codify the law so that dispensation of justice may have a just 
base and peoDle r&ay not resort to revolt again The Indian Psnal 
Code 1860, replaced the Mohemedan and Hindu criminal law together 
with the Elphinston Code as apolied in Bombay Indian succession 
Act, 1865, settled the law relating to inheritance and succession 
in relation to jews Christians, Pars is Anglo Indians and 
Europeans Indian Contract Act 1872 regulated the law relating 
to contract Negotiable Instruments Act, 1380 and Transfer of 
Property Act 1882 were enacted* orovide a broad frame work of law 
relating to business contract. Transfer of property and Easements 
in India ^ 

The legislative intervention of the state in labour matters 
was first industry wise, touching e g indigo and tea plantations, 
then Factories and Mining and then Transport and lastly with 
general applicability The Tone of legislative intervention was 
first to suppress the aspirations of the labour and give a 
protective hand to the employer 

In this process the 'law of’ Mas ter and servant' of Common 
Law was introduced m India There was no place, in conditions of 
service for natural justice in dismissals or limits of working 
hours or minimum or fair wages or timely payment of wages oT oayment 
of wages m cash or legal tender without undue deductions Master 
was free to 'hire and fire' He used to evade direct responsibilities 


^2 justice Gulab Gupta Our industrial juris orude nee , 1987, 
p 15 



and consequences of accidents by the means of 'common emoloyment 

doctrine* which implied that a servant must be suooosed to have 

envisaged and agreed to take the risk of any injury occasioned nim 

from acts cf carelessness or negligence on the part of a fellow 

servants, and therefore if he met with injury by reason of any 

such event, the master would not be answerable to him on the 

principle of respondent superior ''On the contrary the servant 

assuming the doctrine to be sound would thus be within the mischief 

13 

of that other maxim 'volenti not fit injuria' The Cormon Law 
Term 'Master' and 'servant' described well of the relationship that 
14 

was involved in n latlon to emoloyment in nascent factory system 
in India 

The establishment of factory system as a means of mass 
production brought in its wake, the system of collective 
participation and living of workers in a group in the vicinity of 
the place of their working This led to collective thinking and 
'Unionism' which was at first opposed by the employer but 
ultimately a leaitimate acceptance was accorded by the employers 
and the law also provided its validity 

Thus the advancement of the industrial jurisprudence in 

India during the early period of industrial revolution had been 

'from property to person* that is from 'status to contract* as 

aptly stated by Sir Henry Maine in a different cont»-yf ( has now 
been exploded to reverse gear from contract to status) 

13 Barwell and Kar The Law of Master and servant Vol I, 

Cal, 1952 p 93. 

14 Fnctnan G H L The Modern Law of Employment, London 1963, 
p 30 

15 See Hamlyn Law Lectures 3 5th series by Lord Failsham d 57 
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ii) 1919 - to 1947 - 
Background - 

The malpractices prevalent in the factory system led the 
GOvernraent to aopoint the Factory Labour Commission in 1907, 
and as a result of the recommendations of this Commission., The 
Factory Act, 1911 came into being to remove some of the 
short-comings This Act regulated employment of wom°n and 
children and for the first time a statutory limit of working 
hours was fixed for men Though it was confined to textile 
factories only, 16 yet a begining to recoanise the entity of 
labour was made 

Moreover certain events of first quarter of Twentieth century 
cannot be overlooked The first world war (1914-1919), generated 
the Thinking of ‘Nationalism 1 m the labour class and they began 
to unite, and in 1919, The first central trade union organisation 
of workers 1 i e All India Trade Union Congress came into being 
The International Labour Organization also came into being in 
1919 and India being its founder member had to ratify some of 
the conventions of the I L*0 having a far reaching effect on the 
we 1 fa re ana rights of the working class which found legislative 
shape from 1923 and onwards 

The awareness of workers so generated led them to 
participate in the freedom struggle of the nation focussing the 
attention of the government towards the exploitation of workers 

16 justice Gulab Gupta Our industrial jurisprudence 
jabalour 1^87 p 16 
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with general masses and a need for their removal became a bull's 
eye for the then government To cooe with a smooth expansion of 
industrial and reconstruction activities after first world war and 
the spirit of unionism which anv how believed confrontation as a 
solution of all the problems, the government appointed the Royal 
Commission on labour in 1929 to suggest the solutions of labour 
problems The effect on legislation was visible from 1931 and 
onwards because of this Commission which submitted its report in 
1931 More or less with this background the following Acts were 
passed — 

i) wrkmen • ComDensation Act, 1923, to safeguard the interest 

of workeis in case of accidents, occupational diseases out of 

and in the course of employment The list of dependents, the 

fixation of amount on the loss of any organ, classification of 

injury leading to permanent and temporary as well as partial 

disablement etc was as an attempt to minimise the points of 

17 

dissensions The motional extension of premises of the factory 

oud disablement affects not only the capacity to work but also 

18 

acceotabil ity of labour i e its saleablity to different 

employers etc are some of the new trends developed by the 

judicial pronouncements setoff to compensation because of 

19 

contributory negligence of the worker is also being looked at 
as the absolute liability of the emoloyer in accidents in all 

17 works Manager C & W Shop EIR V Mahabir AIR 1954 All 132 

j F Pareira V Eastern watch Co Ltd (198 5) 1 LL J 472 feom ) 

18 Sukhai V Hukum Chand Jute Mills Ltd AIR 1957 Cal 601 

19 Padam Debi V Paghunath AIR 1950 Orissa 207 
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cases because it is supposed lack of supervision ta allow a 
worker to be in a position to be negligent It is submitted the 
rate of compensation as provided in the Act is not com pa table with 
the dearness of present tine and needs revision 

ii) The Trade Unions Act 1926 was enacted fet to give a legal validity 
to the concerted joint actions of workers and to enable them to 
form their own association This act led to facilitate collective 
bargaining by the workers, and give them 'organized' status 
Because of any 7 person's ability to form an association of 
workers its multiplicity itt one industry or at otv 3 unit is causing 
troubles of unnecessaril / competitions div.^ion in their unity and 
an opport r it of e' iloitvicr the emoloyexs 'Om Union in one 
industry* and 'ro outsiders in the workers affairs' nay be 
legally fixed 

ii l) The Trade Disputes Act, 1929 was passed to settle the disputes 

among the workers and the employers - but a more Comprehers ive Act, 
the Industrial Disputes Act 1947, repealed it 

iv) The Tea Districts Emigrant Labour Act, 1932 was passed to deal with 
workers em loved in Tea plantations in Assam Its scope was very 

1 jliti i te c A more comprehensive statute covering all sorts of 
Plantations throughout India, known as Plantation Labour Act, 1951 
has been passed, to cover the problems of Plantation workers 

v) The Childr n (Pie ding of Labour) Act 1933, consisting of six 
sections was passed to prohibit pledging ox labour of children 
The Payme-t of wages Act 1936, tfas passed to ensure timely and 
cash disbursement of wages to the workers 


vi) 
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vii) The Emoloynert of Children Act 1938 was passed to regulate 
the employment of children in certain occupations by barring 
their entry into hazardous jobs The child labour ((Prohibition 
and Regulation) Act 1986 is the latest statute on the subject 

viil) Employers Liability Act, 1938, was oassed to bar the defence by 
emoloyer of •ccranon-employment * m case of injuries to workers 

ix) The Mine r aternity Benefit Act 1941 consisting of some 
eiahteen sections and aiming tg, provide maternity benefits to 
women workers in the mines was enacted as a social security 
measure 

x) Industrial Emoloyment (standing orders) Act 1946 was passed to 
require emolo/ers in industrial establishments tc define with 
sufficient Precision the conditir of employment under them 
and to make the said conditions 1 rown to workers employed by 
them and to regulate day- today disciplinary matters and 
pinpointing the charter of duties and rights of workers vis-a-vis 
employers Generally it applies to units employing hundred 
workers or more on any day preceeding the last 12 month c , 
though by notification it can be applied to any enterprise or 
unit This is very important legislation which concretises the 
contract of e-ioloyment between the worker and the employer m 
real practice in the shape of standing orders so as to what the 
worker is to do what behaviour will be treated as an act of 
indiscipline Unfair labour practice timings of the duty hours, 
procedure for grant of leave, rights of the workers, right and 
obligations of the employers towards the workers etc are 



detailea ana Disced at a conspicuous place after gettioa it 
certified by the certifying officer who certifies these motions 
of agreements after ascertaining the wishes of the rkers and 
the employers 


This statute was a trend setter m solving day-to-day 

dissensions as to what is indiscipline and what is the duty of a 

worker with the advent of trade unionism and collective 

barraimrq new problems of maintaining industrial peace and 

production for the society were created It was then considered 

that the society had a vital interest m the settlement of terms 

of EmDloyment of industrial labour and thus the settlement of 

labour problems %e came 'tripartite* and the state, representing 

20 

the society entered on the scene The applicability of the 
statute is confined to big units generally it is submitted which 
ma^ be reduced to every industrial unit conforming to the 
definition of industry 

The model standing orders as contained in the Act shall be 
deemed to have come into force, so long as the specific standing 
orders are not framed and applied 


The certify ina officer shall see that the standing orders 
contain all the natters and items provided in the schedule and are 
in conformity with the orovisions of the Act and are fair and 
reasonable certifying officer and the Appellate Authority have 


been vested with the powers of a civil court 


20 


western India Match Co V workmen AIR 197J S C 2 6 50 See 
also M/ Glaxo Laboratories O ) Ltd V Presiding Officer, 
AIR 1984 S C 505 
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The modification of standing orders is permissible but not 
before 6 months of its certification Right of modification vests 
in both the parties - workers as well as the employer Procedure is 
same as the certification 

Contravention of standing orders is punishable under section 3 
The schedtle to the Act gives the list of matters to be provided 
unoer the standing orders The changes, if any, brought by the 
appropriate government must find a place m the standing orders 
The aopropriate Government may frame rules for carrying out the 
purpose of "-he Act and other matters a s Drovided in section 15(2) 
of the Act 

Standing orders can be extended to non workmen provided such 
persons submit to the provisions of the standing orders as 
applicable to other workmen and the employer agrees to this The 
agreement once m operation will come to an end after the 

A 

completion of the Transaction a 

Standina orders have statutory force hence neither can be 

20)3 

overridden nor contracted out Relyinc on the observations of 

21 

the Supreme cou rt in Guest reen williams Ltd vs p F Sterling 

it was oeld by the Hiah Court of Gujarat that the rights and 

obligations created by the standing orders derive their force not 

from the contract between the parties (workmen and emoloyer) but 

22 

from the provisions of the standina orders Likewise where 

20a T ata Iron and Steel Co V Suahir Chandra Untwal ia F (1969) 

Lab IC 180 

20b western India Match Co V workmen AIR 1973 SC 2650 

21 (1° 59) 11 LLJ 40 5 

22 Tata Chemicals V Kailash C Adhvarya (1965) 1 LI T 54 

(HC Guj ) 
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standina orders orova.de for 3 months of probation the enoloyer by 

his contract with the employee cannot make this probationary period 
23 

as 6 months 

Standing orders are binding on all employees past present and 
future The employees who were recruited previously but still 
continue the employees presently recruited absorbed taken as a 
whole or employees to be recruited in future all are amenable to 
the provisions of the standinc orders 24 

Action in violation of standing orders is to be treated as 

void In the case of Bihar State Road Transport Corporation V State 

of Bihar 25 The Supreme Court observed that if the termination of 

the service of the employee was the breach of a standing order the 

order of termination wo\ Id never become operative and the employee 

26 

would be deemed to be contiruino in service of the pfmlrver 

is it permissible to have two sets of standina orders for the 
sane employees in the same concern ? Can there be standing orders 
shiftwise ■? For answers one has to examine the clauses under the 
schedule, one bv one A conclusion that there is no ^uch scooe for 
havinc t\ o separate standing orders will be inevitable itemwise 
there is no scooe for two sets of standing orders for the same 
period covenna the same employees in the same establishment 
Likewise employee wise also two sets of stancing orders cannot be 

23 Behar journals L td TaU Hasan (15 59) II LLJ 536 frC Pat) 

24 Agra Electric Supply Co V Aladm (1970) Lab 1C 411 

25 AIR 1970 SC 1217 

26 western India Match Co Ltd V Rameshwar Pd (1971) Lab 1C 
1447 



operative one for one set of employees and other for different 
set of employees having different dates of recruitment &ne set 
before the dividing date and the other set after the dividing date 
If two different standing orders are allowed to operate it will 

■5 

amount to discrimination unless there is sufficient ground for such 
classification so as to toake it reasonable, and^will not leaa to 
uniformity and as such defeat the object of the Act Item wise two 
sets not permissible was the observation of the Supre^ Court 2 ^ ana 
date as dirferentiation was also not remitted 28 

The Model set of standina orders can be enforced temporarily 

till the finally certified standina orders come into operation 

This model set of standing orders facilitates uniformity in 

operation of service conditions The models are one for general 

industrial establishment and other for coal mines The subjects 

covered in one's own standing oraer maj be more than the subjects 

in model standina orders, but it cannot be less than those 

mentioned in the model,. The amendment of section 4 of the Act by 

the Industrial Disrutes (Amendment and Miscellaneous Provisions) 

Act 1966 Sec 32 has changed the powers of the certifying 

officer enabling him to adjudicate upon the fairness or reasonableness 

of the stancino orders and ouggest <-h a nges his orders are subject 

to aopeal as well under section 6 of the Act Standing orders can 
be a subject matter of industrial disoute 

27 Salem Erode Electricity Distribution Co (P) Ltd V Their 
Employees union 1966 I LLJ 443 (SC) 

28 Guest, Keen williams Pvt Ltd V P Sterling (1 60) 1 SCR 
348 Agra Electric Supply Co V Aladin (1969) 11 LLT 540 (SC) 

29. see sec 10 of I D Act Second schedule item (2) 
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Though standing orders are not law m strict sense it has 
been held in a number of cases that they have the force of law and 
constitute statutory terms of Emnloyment The Supreme Court has 
expressed the view that standing orders have a statutory force 3 * 
But they cannot override the provisions of any statute 32 standing 
orders acquire the force of law m the sense that there cannot be 
any individual contract of employment contrary to their provisions 
The Indus trial Tribunal cannot disregard them on so far as the 
matters are covered by them But if an industrial dispute is raised 
regarding propriety fairness or reasonableness of standing orders 
the Industrial Triounal will have the powers to modify them 33 

Standing orders are not exhaustive and it cannot be contended 
that what is not provided in the standing orders cannot be a term 
of employment A misconduct, if not 1 eluded in the standing order 
but an employee commits some serious misconduct vhich is normally 
considered as a justifiable ground for disciplinary action, it 
wouia be unreasonaole to contend that despite such a serious 

3- 

misconduct he should be deemed not to have committed any misconduct 

Terms of standing orders prevail over the terms of contract of 

Employment between the employer and the employee which is in 

3 5 

conflict with such orders AS such standing orders will override 

30 S Ghosh and others V Dulia & others 32 FJR 248 (Raj H C ) 

31 Bagalkot Cement Co V R K Pathan AIR 1963 S JZ 439 

3 2 workmen of Buckingham and Carnatic Mills Ltd V Buckingham 
and Carnatic Mills Ltd (1970) 1 LLJ 26 (SC) 

33 Bhaaalour Electric Supply Co Ltd V Its workmen (l n 51) 

11 LLJ 203 (LAT) 

34 Express News Papers Ltd V Industrial Tribunal (1 M 61) 1 LLJ 100 
3 5 snvastava S.P V sanaras Electric Light and Po er Co Ltd 

(1370) 1 LLJ 394 
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the implied terms of the contract of emolPyrnent between the 

emolover and emDlovee also But m m/s Hindustan Lever Ltd V 
, 36 

M/s n L Ltd an agreement between the t rties that 

in case of disrate about the employees who could not be treated as 
workmen, the management will not oppose if the employee claim to 
be workmen and proceed accordingly, the agreement was held to be 
valid and treated as estoppel against the management 

Ihe social security legislations passed before the 
independence to ensure the welfare of workers in minina industry 
particul arlv in coal and mica regarding their P F Bonus and other 
general welfare problems, are as follows 

t 

XI) Mica Mines Labour VPlfare Fund Act, 1946 
CEI) Coal Mines p f and Bonus Scheme Act, 1946, and 
III) Coal Mines Labour vjelfare Fund Act 1947 

They apolv to their respective fields and cover the wp are 
packaaes of the workers engaged in Mining Industry 
XI\ ) Industrial Disputes Act 1947 

This enactment was intended to make available the modalities 
to resolve the disputes and minimise the points of confrontations 
by precisely locating and defining the bane of contentions between 
the workers and the employers, so that then ravaged economy by 
second world war may not suffer through work stoppages, strikes and 
1 >ckouts Tnis statute minimises the disputes &nd if a disputes 
aiises, give*, its solution by providing many foruns both to the 
wo kers as well as the employers It seeks redressal of grievances 


36 AIR 1984 SC 516 
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and perpetuation of industrial peace to get uninterrupted 
production 

This enactment coders the whole of India Investigation and 

settlement of industrial disputes are its main object The object 

of all labour legislation as pointed out by the Supreme Court is 

to ensure fair wages and to prevent disputes so that production 

3 7 

might not be adversely affected In workmen of Dimakuchl Tea 

3 8 

Estate v MiT'^’ient of Dina Kuchi me a Estate the supreme "ourt 
pointed out the main object of the Act as follows — 

i) The Dromotion of measures for securing amity and good 
relaticis between the emDloyer and workmen 

ii) An investigation and settlement of industrial disputes 
between employers and emnloyers employers and workmen or 
workrrter and workmen with a right of represe -tation by a 
reaisfmd Trade tmion or Federation of Trade i nions or 
Association of Emolo ers or a federation of Association of 
Emolove rs 

iii) The prevention of illegal strike and lockouts 

iv) Relief to workmen m the matter of lay-off retrenchment and 
closure of an undertaking 

v) Collective bargaining 

The Industrial Dispites Act is a proa ssive measure of social 

legislation aiming at the amelioration of the conditions of workmen 
39 

m industry 


37 Banaras Ice factory Ltd V Its workmen AIR 1957 SC 167 

38 AIR 1958 S JZ 3 53 

3 9 S N Rai V Aishwarnath Lai AIR I960 °at 10 



This Act Provides a number of autnonties to resolve the 
disputes between the contesting parties Right from the works 
committee at the plant level to conciliation officers Board of 
conciliation Courts of Inquiry I aoour Court Tribunal and uoto 
National Triounal for settlement of industrial disputes have been 
provided for m the Act Powers, Functions and duties of these 
authorities are commensurate with t n needs of the situation but 
everyone of them tries to ensure industrial peace The disputes to 
industrial tribunal may be referred either by an agreement of 
parties to the dispute or by the state Government if it deems it 
expedient so to do An award given bv the Tribunal shall be binding 
on both the contesting Parties for tne specified period not 
exceeding ope year In case of delay or hesitation by an^ party to 
enforce tne award the government will enforce it 

To keep peace strike and lockouts are barred during the 
pendency of — 

a) conciliation and adjudication proceeding 

b) settlements reached in the coarse of conciliation 
proceedings and 

c) awards of Industrial Tnounals (made binding by the 
appropriate Government) 

Under the Act the appropriate Government has been authorised 
xn Public interest or emergent situations to declare ne transport 
(pther than railways) coal cotton textiles, food stuffs and iron 
a nd steel industries to be a public utility service for the purposes 
of this Act tor a maximum period of six months 
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A proper procedure and compensation must be followed and paid 
before a workman is laid off or retrenched Failure of any of them 
nullifies the result and the workman stands again at his original 
place with full waaes in case an undertaking is closed or 
transferred the comoensation to the workmen accrues 

The fifth schedule of the Act specifies the practices which are 
unfair labour oractices 

The Act defines kinds of strikes waies overtime Dearness 
Allowance Bonus workma i, Badli workman. Retrenching nt Lockout 
Closure Layoff Industrial Dispute Industry Employer Award 
Arbitrator etc to precisely clear all doubts about the meaning and 
contention these *terms carry so that disputes may be contained 

Some ne w Trends in the Industrial Disputes Act 1947 may be 
mentioned as follows - 

Section 25a to 25j were added in the Act by the ind istrial 
Disputes (Amendment) Act 1953 This amendment clarifies that 
section 25C to 25E will not apply to industrial establishments in 
which less than 50 workmen on an average per working day have been 
employed in the preceeding calendar month or which is of seasonal 
character or where work i£ performed intermittently The question 
of continuous service is resolved by section 25 B The right of 
workmen whil*- they are laid off to get compensation is drafted in 
section 25 C The procedure of Retrenchment Compensation and 
compensation to workmen in case of Transfer of undertaking is given 
in section 2 3 (F) and 2 5 (FF) respectively sec 2 5 (ftp) provides 
for compensation in case of closing down of an industry 
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An individual workman is now capable of raising an industrial 

dispute provided the dispute is connected with dismissal discharge, 

40 

retrenchment or termination of service of that workm n In 

enacting section 2a, the intention of the legislature was that an 

individual workman who was discharged, dismissed or retrenched or 

whose services were otherwise terminated shall be given relief 

without its being necessary for the relationship between the 

employer and the whole body of emoloyees being attracted to that 

dispute and the dispute becoming a generalised on^ between labour 

41 

on the one side and the employer on the other 

The Industrial Disputes (Amendment) Act, 1971 added section 11-A 

xn the Act It curtails the power of management and enhances the 

power of t normals to such an extent that now the tribunal can 

42 

substitute its own findings nd punishments 

In 1976 chanter V-B was adde$ to industnal r isputes Act 1947, 
to enact special provisions relating to layoff retre r hment and 
closure in certain establishments employing not less than 100 
workmen on an average per working day for the preceedmg 12 months 
The conditions precedent to retrenchment of workmer has been 
provided for in section 25 N and Drocedure for closing down an 
industry has been laid down in section 25 (o) Penalty for layoff, 
retrenchment and closure witnout observing proper procedure has 
also been orovided for in sections 25 Q and 25 R 

40 See sec 2A of Industrial Disoutes Act, 1947 

41 Chemicals Fibre oi India V D G Bhoir AIR 1975 SC 1660 

42 Scooter India Ltd V Labour Court Lucknow AIR 1989 
SC 149 -the power of fee ll-A i s examolified 
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A new < ~ection 9-C has been added by the Industrial Disputes 
(Amendment) Act 1982 whereby a new chapter II-B has been inserted 
in the Act It provides setting up of Grievance settlement 
Authorities ana reference of certain individual disoutes to such 
authorities The industrial es tabl iw ime nt in which fift or more 
workmen are employed on any day m the preceedmg twelve months 
shall provide for such a Grievance settlement Authority 

Likewise section 17 -b was brought into force fiom 21st Aug 
1984 This section provides for payment of full wages last drawn 
by the worker if the dispute is dragged by the employer on 
pretext of APoeal to the High Court or the Supreme Court as a 
oelaymg tactics so that the workman may starve and should not 
contest the aisoute This amendment has provided an equal footing 
economically to the workman to combat at the evil des ic ns of the 
employers who desire that the workman must surrender because of 
hunger due to dela_j in decision because an honourable re-instutemcrt 
would be poss JdI© onl^ after a long time 

Post Inoe pep p ence Era Legislation s A fter the Independence — 

(lg47 to 1°94 ) 

we got independence in the year 1947 The next year - 1 948 the 
follow! no statutes were passed 

1 The Doci workers Regulation of Employment) Act, 1948 

2 The Minimum wages Act, l c 48 

3 The Employees state Insurance Act, 1948, and 

T~e Mines end hinerals (Regulation and Development) 

Act 1948 


4 



To kee i peace at sea-ports it was very necessary to have an 
uninterrupted flow of coodsufeea-ports from foreiqn countries as 
such the regulation of employment of Dock workers was very 
recess ary so that contractors grip and exploitation may be lessened 
and newly won independence may flourish, having this end m view, 

t 

the Dock worker? (Regulations of Employment) Act 1°48 was passed 

The dispute for wages is perennial and to fix atleast the 
minimum was thought necessary and to give this a concrete shape 
Minimum wages Act 1948 was passed with modalities to „ix Minimum 
Wages m notified industries. 

To give a cover of insurance to the absence of workers because 
of sickness the Employees State Insurance Act, 1948 was passed 
It envisages a contributory scheme which covers sickness, accidents 
and injuries of the employees to be taken care of by the corporation 
by giving monetary and medical assistance to the employee A list 
of dependents and modalities of care and assistance is provided in 
the Act 

The Mine‘5 and Minerals (Regulation and Development) Act 1948 
emphasise? more on safety aspect of the mines operation and as such 
may be treated as a welfare statutes 

In the year 1949, The industrial Disputes ( Banking and insurance) 
Companies Act, 1949 was passed to cover the disputes of employees 
of these infrastructure industries The Industrial Disputes 
(Apellate Tribunal) Act, 1950 was passed to provide avenues of 
appeals to industrial disputants 



The Indian Constitution and the workers interests 


The Indian Constitution came m operation on and from 26th 
January, 1950 The awakening in Labour force, the pledges of the 
leaders to build a new India free from exploitation poverty 
squalor and unequal distribution of produced wealth led to provide 
for 'social justice* which constitutes the coreof our industrial 
law 43 , in the shaoe of Fundamental Rights and Directive Princmles 
of State Policy m the constitution itself 

Part III of the constitution entails Fundamental Rights of the 

44 

people it provides for equality of vortunity with protected 
discrimination to uplift the status of weaker sections of society 
prohibiting begar 45 and child labour 46 The interests of the 
emoloyers was senec by Article 19(1) (f) whereby the 3 r claims of 
right to carryon any business a s a property right subordinated the 
claims of workers for a better deal and any attempt b^ the 
Government to ameliorate the lot of workers was treated by the 
enDl overs - capitalists as infringement of their fundamental rights 
guaranteed by the constitution To meet the socialistic urges of 
the electorates the Article 19(1) (£) was amended by the 42nd 
amendment of the constitution in 1976, as Article 300 -a, i e the 
property rights now have been made only a constitutional right 
instead of "unaamental Rights to clear and boost the temoo of 
e C on^ic and industrial development in socialistic Pattern The 

43 justice Gulab Gupta - Our Industrial jurisprudence 
Tabal’X.r, 1987, p 2 

44 Article 14 to 18 

45 Article 23 

46 Article 24 
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Directive Principles of State Policy (Part IV) of the constitution 

are no more a pious declaration rather on their bas _s welfare 

legislations are coning to fore to make them a reality A Liung 

and decent wage equal pay for eoual work participation of 

47 

workers in the management are no more confined to lofty ideas 
but leaislatioos are coming to give these ideas a concrete shape 
In the zeal to provide some concrete welfare the followinq 
statutes were enacted — 

* 

1 The Plantations Labour Act 1951 

2 The ^jines Act 1952 

3 Coal Mines ( Conservations & Safety ) Act, 1952 

4 The Employees Provident Fund and (Miscellaneous 
Provisions) Act, 1952 

The above statutes were Passed to boost the tempo of welfare 
generally and specifically to cover mines and Plantations so far 
a neglected lot 

A Tripartite central Board of Education was also established 

in 1958 to educate the wprkers generally and specially in the Trade 

Unior philosophy their rights and duties collective bargaining 

methods etc The purpose was to instil in the workers the norms of 

trade unionism on democratic pattern to achieve constructive ends 

and formulate a responsible attitude not always seeking 

confrontation for solution of problems 

The Emiloyment Exchanges Compulsory notification of vacancies) 

Act, 1959 wa passed to help in placing persons according to their 

47 See Ari icie 38 39, 39 a, 41,43,'43a of the Constitution of 
India 
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qualifications The rollowing statutes and schemes have been 
passed for the welfare of workers during the post md iendence 
pe noa 

The maternity benefit Act 1961 was passed to cover all women 
workers to avail maternity leave for 6 weeks before and after the 
child birth To give a fillip to population control this provision 
may be restricted to be available only for 2 or 3 child births 

The Bonus Act 196 5 earmarks the ^ate of bonus and irrelevancy of 
paying capacity of the employer To make it useful the bonus has 
been linked with productivity The yearly clamour and agitation 
has been contained by this Act 

By Essential Services Maintenance Act 1968 , the appropriate govt 
SBU & r has been empowered to declare a particular industry into the 
category of essential services anc any strike in that service to be, 
if resorted, as illegal 

The hue and cry regarding the contract labour and the 
exploitation of workers under the system, has been tried to be 
barred by the contract labour '(Regulation and Abolit -in) Act, 1970 

The Employees Family Pension Scheme 1 971 This scheme provides for 

a substantial long term protection to the family of the worker 

member who dies pre-maturely in service The benefits provided unaer 

this scheme are family pension life assurance benefits and 

48 

retirement cum withdra al benefits 

48 See Sec 6a of Employees p f Act and Miscellaneous 
Provisions Act 1952. - 
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^mgn^o£-C rarity Act 1972 emphasises that after completion of 
5 years of continuous service a worker is entitled for the Payment 
in the event of retirement or resignation sure rannuation, death or 
disablement due to accident or dis ea e, 9 15 days salary ror each 
completed years of service not exceeding 20 months wages on the 
basis of last pay drawn with 93% of D A or Rupees 2 5 lakh which 
ever is greater The completion of 5 years continuous service is 
exempted in case of death or disablement 49 The amount of gratuity 
can be recovered from the employer 50 

Employees Depps it - Linked Insurance Scheme 1976 j This scheme 

provides that in the event of the death of an employee who 

subscnoes to the Provident Fund in an establishment covered under 

the Employees PF & Misce Provisions Act, 1952, the persons 

entitled to receive his p F accumulations would be entitled to an 

additional payment, equivalent to the average balance with provident 

fund of the deceased during the proceeding three years, subject to 

51 

a maximum of <? 10 , 000 /- 

Begdi yprkers N elrare Fund Act, 1976 earmarks the welfare of 
Beeai workers ,;ho usually work at their home and hence lack 
collective spirit for bargaining and other casual ities 

The Bonded Labour System (Abolition) Act 1976 declares the 
System of bonded labour as illegal and those workers who are so 
bonded become free from the clutches of their employer from the date 


49 Payment of Gratuitv Act, 1972 section 4 (1) 

50 id Sec 8 

51 Indian Labour year Book, 1988 p 210 
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of enfo-'CP^e-t of this act i e 25/10/1976 The 
are the enrorcinc aa°nc/ under the Act It needs 
so far as enforcincr macninefy is concerned 


Plot net Mag is trates 

S2 

dive rsiricat ion 


T he Equal immune pt lonAct^J^ was to fulfil the louqfelt demand 
of workers of equal pay for equal work and end of discrimination 
between the wages of me n and women for the Same 30 b Unfortunately 
this Act has not Guaranteed equal pav for equal work among men 
worker- leadmcr to litioation 53 


pales — Promotion Employees (condition of service) Act 1976 also 
provides ror the welfare of sales promotions employees who are 
usually on hectic tours away from their families 

l£te r State Mi grant workmen (Regulation of Employment and Cond itio_n 
of Se rvice) net 197Q , accords orotection to workmen who migrate 
from one st ij to the other The jorkers remain in the other state 
juot like a refugee needing everv sort of help and protection They 
are exploited by the contractors as well as by the principal 
employers I- needs a protective coverage to intra— state workers as 
well i e the workers who migrate from the rural area to urban area 
within a state 


The C hild Larour (Pr oni biti on and ife anlat ion) Act 1986 orovides 
a uota] oar of children belo* the age of 14 years for employment 
to hazaruous occupations 


52 section 4 10 of the Bonded Labour System (Abolition) Act 1976 

53 See Vishnupnya y "Equal Pay fo*- Equal work in India, Myth 
and real it/" (1991) 1 SCJ o 83 
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To sum up we may ^gree that the attitude of Government 
towards labourer's condition and asoirations and consecruently 
the nature of laoour relations laws whicn are tn p airect result 
of that attitude has three well marked chases m every democratic 
country These phases are — opposition toleration and encouragement 
rotating in cyclic order Opposition gives place to toleration 
toleration to encouragement and encouragement again to opposition 
in the life cycle of a democratic state ^ 

The attitude of the Government in the beginning of industrial 

revolution m India was that of firstly indifference and then of 

opposition to labourers aspirations and welfare as it apoarent 

55 

from the various legislations of that time The second phase of 
the cyclic order where toleration is the norm covers the passing 
of the Factory Act 1881 whereby c rtain fundamental values of 
labourers rights and existence were allowed The third chase of 
encouragement contained the workmen's compensation Act 1923 
Trio® unions Act 1°26 and the Industrial Emplo -tent (stanainq 
orders) Act, 1946 besides a mrnbe r of amendments to t actory Act 
leading to the emer ence of present Factory Act 1^48 The 
re-cycling of the ohase was not possible because of adoption of 

Indian Constitution in 1950, whereby under the framework of the 

* 

socialistic oattern of society the norm of a welfare state is to 
be oursued 

Another significant attribute of Labour Leaisiation in India 
is its ad-hocism The pressing asoect of a particuld oroblem has 

54 Haidar S K Evolution of Labour Management Relations 
Calcutta 1 Q 53 o 3 

55 see workmen's Breach of Contract Act, 1859 Section 490, 

491,492 of IIC 1860, Employers and workmen Disputes Act, 

1860 etc 
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been tried to be tackled The result has been a lop-sided 
envelopment of labour legislation compact and over all view 
of any problan has ever been taken into consideration The number 
of statutes have increased but problems have not decreased rather 
more confusion uncertainty and vagueness have emera r 1 For example, 
the term worker, wages, retrenchment industry strike etc have 
been differently described by different statutes and to seek a 
standardized meaning and a uniform application of the different 
terms the only course available is to look into different judicial 
pronot" cement - which is not an easy task 

Consolidated codification has been attempted at by the title 

of 'Labour Relations Bill' for the last ten years or so but because 

* 

of lack of a political will and opposition from the trade union 
leaders of different ideological pursuits the above legislation has 
yet to see the light of the day 

In the Indian Context, the labour problem has its different 
fadets ana some of them happen to be in the concurrent list of the 
schedule to the constitution whereby centre as well as the states 
are competent to legislate over that matter The different regional 
needs and the vast compass of the country justifies it, but so far 
as uniformity and comprehensibil itv is concerned the local and 
central leaislation on th£ same subject requires, caution care 
and adapfcibU.it> so that the public need be served instead of 
confrontations 

Though there is no consolidated legislation! yet on every 
aspect of the law of industrial employinent in India there is a 
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legislation either of state level or central level or the matter 
will be covered by the constitution itself Industry wages workers 
ard their different kinds, equal pay for equal work, right to form 
their association and trade union activities recognition of their 
unions collective bargaining participation of workers in 
manacrerncnt position of a legal retrenchment, retrencmcnt 
compensation and in case of irregular retrenchment by not following 
the prescribed procedure, re-ins tat erne nt of the worker with full 
backwages, has been established with legislative and interpretative 
processes of development of industrial law in India 

On the front of social security the workers Provident Fund, 
Gratuity, Bonus weekly rest, their minimum wages and its timely 
payment has been ensured Payment of tension to industrial workers 
has been agreed upon in principle and m due course it will become 
a reality The good conditions of working with proper light, air, 
humidity and cleanliness is guaranteed The 'Safety 1 attitude in 
working as well as in implanting of safe appliances is a must at the 
work-site to eradicate the chances of accidents and ensure a safe 
working condition for the developmer of a safe health and hygiene 
of workers 

In case of disDutes, there ar= different avenues for their 
settlements available to workers as well as emploveir to maintain 
discioline and a good labour emoloye r relationship Even a single 
Individual worker in cafse of his dissmissal, removal or discharge 
can raise an industrial dispute - the strength of the union can be 
well imagined The workers disoutes can get its ro ressal trrough 
conciliation Arbitration, Adjudication and collective bargaining 



including strikes The Government can also refer the disputes 
for adjudication 

The constitution and various legislations prohibit exploitation 
of workers through Begar, low wages increased hours of working 
without ov? rtime, provision of improper rest child labour and 
niaht work mg and underground working by the women workers The 
system of ponded Labour and Child i abour in Hazardous occuoations 
has been banned There has been efforts to provide a proper care 
and protection even to migrant labour from one state to another 
The workers education and their training to become a responsible 
trade unionist, vocational trainings to cope with technogical 
explosion and computerisation and to ensure their intrinsic mobility 
and opening of different channels of employment has been possible 
only throu h legislations or judcic m ide laws 

B Incu~ trial establ ishments and L a w of Employment in India 
a) Meaning an a concept of Industrial Establishment 

Industrial Establishments may be circumscribed with the 
places where industry is given a shape through the combined 
efforts of the jorkers, employers transporters salesmen and 
others hereby everybody seems to be occupied m some fruitful 
avoc? J- j.o ri 

The "'em industrial establishment has been defined by or 

56 

mentioned m different statutes differently as such we may 

include following activities a s covering the subject matter 
of an industrial estaolishment 

56 See — Industrial Emplovment (standing Orders) Act, 1946 and 

Payment of wages Act 1°36 The Emoloyees otate insurance Act, 

1948 mentioned the terfn 'Establishments in section 2a and 
section 87 
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All the means of Transport such as traftaways railways air 
transport sea - transport etc including road transoort pronelleo 
throuah machines except military operations by Road Air or Navy 
usma such Transport 

2) Plantations of all sorts includina tea, coffee. Rubber etc 

57 

3) Mines cruarry or oilfields or dock, wharf or jetty 

4) workshops or other establishments i# which articles are oroducec 
adapted or manufactured with a view to their use transport or 
sale or m which an/ work relatina to the construction 
development or maintenance of builair'' roads bridges and 
canals or relating to operations connected with navigation 
irrigation or the supoly of water or relating to the generation 
transmission and distribution of electricity or anj other form 
of power is being carried on 

5) Factory, where m Ten or more workers are working or were 
working on any day of the proceeding twelve months and in any 
part of v>ich a manufacturing process is being carried on with 
the aid or power or is ordinarily so earned on or 20 or more 
workers are working or were workirg on any day of the preceeoing 
twelve months without the aid of power m the said manufacturing 
•process c irried on in any part of the factory 

An extensive definition of industrial establishment may be 

found m the ncus trial Lmdoynent fetanding Orders) Act 1946 as 

57 Mines Subject to the operation of Mines Act 1952, do not come 
under the ouniew of industrial Establishment of this category 
But mines are treated as industrial establishment under 
Industrial Disoutes Act 1947- Sec. 25-L 
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follows _ 

"2(e) Industrial Establishment - The expression industrial 
establishment means and includes all the Indus triad 
establ isnments defined under — 

1) The Payment of wages Act 1936 

2) All factories, as defined under the Factories 
Act 1948 

3) A railway as defined under the Indian Railways 
A< t, 1890 and 

4) E* tablishments owned by a person who for the purpose 
od fulfilling a contract with the owner of any 
industrial establishment employees workmen 

The industrial estaol ishment m Indiar Context sianifies a 
olace where some industrial activity or its cognate efforts are in 
Droaress as ter our details, industrial activities do no confine 
to manufacturing processes only The sale and Trans tort of articles 
are also included in it, though sale and transport for sale are 
sometimes called commercial activities Since transport by 
bnnaing the article at a place where it was in scarcity is 
supposed to Drocuce that article at that place m i/ be treated as 
such a manufacturing process Likewise sale, though oartly 
commercial may oe treated as a process under the larger purview of 
industrial activities 

The concern or the premises or the unit or the over all getup 

■i 

of the industrial establishment may be small, medium or large It 
is small or pi a will be decided either by the amount of capital 
invested or the size of production or the number of employees 
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engaged For our purposes the nufriber of employees engaged in any 

day or as an average during the last ore cee ding 12 months shall be 

the criteria because it determines the apol icabil ity of many 
58 

statutes" to certain legal entities e g a Factory an industrial 
establishment etc 

b ) Kindg of Industrial Establishments in India 

Industrial Establishments are of the following forms m the 
different Sectors — 

i) the ^vate sector the shape of industrial establishment 
may be a factory a joint stock company either public limited 
or Drivate limited a holdina company corporations cartels 
etc 

ii) In FUbl ic Sector it may be — 

a) Corporations created by a statute or established under 
the Indian Companies Act, 1956 as joint St ck Company,. 

b) Exis tine onvately managed share companies when Purchased 
by the Government or controlled by the government either 
bv purchasma its more than 51/ of shares or by taking 
over its management 

c) Government opening or extending departmental operations 
of industrial activities through organizing a new 
department or extending the same department for 
inais trial activities or establishing a new company to 
carryout the work of old department somewhat with a new 
style of technique and management e g RITES by Railways 

f 

Industrial Employment Cs,0 ) Act 1946, Factory Act 1948 
Industrial Disputes Act, 1947 The Employees state 
Insurance Act 1948 etc 
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(Rail inaia Technical and Engineering Services to Cater 
foreign country's railway needs) 

d) Government workshops - The railways and defence denots have 
their workshops where by^roduce the articles of their need 

A 

iii) Mixed sector -vhere private sector is turned into public sector 
or vice- /e rs a and both the systems co-exist 

iv) Cooperative sector- This sector in cotton Textiles Handlooms 
and other activities of Bankina and Finance is crowning success 
not only in production but also m distribution Suciar Mills of 
Maharas tra of this sector have been a boon to sugarcane growers 
Likewise dairies of Gujarat are not far behind 

C) AS-ce rtainmen^ of Employer in Public and Private sector Industrial 
es tabl ishme nts 

In the case of private sector industrial establishments the employer 

is either the individual capitalist or the partner of a partnership 

firm or the company managing its affairs through the directors ana 

59 

other official*- because company has its separate and distinct entity 
in th 0 eye of I aw 

Likewise in Public sector setup of industrial establishments 
if the corporation/company has come into beina through a statute or 
Indian Companies Act 1956 the company / corporation will have its own 
separate and distinct personality and as such will function throuah 
directors and other officials Thus, the employer in such a case will 
be the company havinc its own name and seal The company working 


59 Solonan V soloman & Co 1987 AC 22 
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through its officials as provided m Articles of Association, 
such as Boards of Directors through Managing Director etc shall 
be the pract-ical Employer on behalf or the company 

In ca-e of a 'Government Company* which is corooratea urder 
the Companies Act 1956, having its entire share capital 
contributed by the government fcerytral State or both) and 
functioning of the company depends uron the directions of the 
Governments the Directors ano Mamqinq Directors shall be the 
practical employer because of the distinct seoarate entity of the 
company so fu^ctiom ia The government will not be tl emoloyer and 
constitutional safeguard of Article 311 to the emolovees or ouch a 
company will not be available 

In Public sector, where government intervenes m an existing 
company either by taking over its management or share capital the 
employees remain the servant of the old company unless a new 
companv is formed For examPLe, Banking industry was nationalised 
during the 70'S, but all the banks were allowed to carry their ole 
name and fane The emoloyee are still the servants of their old 
Bank getting more or less all the facilities of the government 
servants sans the invocation of Article 311 for procedural 
protection Their services are controlled at lower strata through 
th rt Industrial Disputes Act-, 1947 Industrial EmPLoyment (Standing 
orders) Act 1°46 and at upper strata by Article 14,16,19 and 21 
or the Constitution 

The third kind of arrangement in oublic sector is that whereby 

a separate statute the corporation comes into existence (not by the 
Comoanies Act, 1956) and the Government holds more than 51/ of the 

share itself allowma the remamina to be contributed oy the public 
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or the government hoi as all the share capital either unitedly 
with central and different state governments or exclusively by 
the central or state governments or partly with state ana state 
or central an state governments Here also the emol yer is the 
co rro ration not the Government and though all the facilities of 
Government servants are extended to such employees vet they do not 
enjoy the procedural Protection of Article 311 as enjoyed by the 
Government servants in mixed sector the last owner shall be 
the employer if it is the government the corporation shall be 

60 

treated as a state, under the concept of government instrumentality 
under Article 12 of the Constitution and if the cor ration has 
been sold out to some private body that private body vjill become 
the emol ove r - provided the Articles of Association is suitably 
changed 

To make it clear whether a body is an agency or instrumentality 

of the state in Som Prakash V Union of India / ^ the Supreme Court 

of India has given certain guidelines Thus the expression 'other 

authorities * m Article 12 of the constitution is not confined to 

statutory corporations alone but extends to a government company 

a registered society or a body which has some nexus vith the 

& 2 

government as held in Ajeya Hasia V khalid Mujib 

The Cooperative sector functions through its secretary and 
President and being a registered body regulated by the state 

60 RJ) She tty 7 "he international airport Authority of India 
air 1 97S S r 1678 

61 AIR 1981 S C 212 

62 AIR 1981 S C 487 also See K C Toshi V union of India, 

AIR 1985 S C 103 
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functionaries is treated as state under Article 12 of the 
constitution 

The leaal oosition of the emnloyees of these bodies which 
have been extended the status of 'State within the & m other 
authorities • under Article 12 of the constitution is that they 
are not goverment emolo^ees because of the separate and distinct 
corporate entity of these bodies quite distinct from the state 

The fcCt the emoloyees of these bodies have not been 
accorded the orotection of Article 311, because the courts are 
reluctant to pierce the corporate veil The right of Article 14 
16 and 19 are accorded to such employees against the corporate 
bodies because of their being treadd as state under 'other 
authority ' of Article 12 of the constitution 

63 

In vafatlal V Divisional Comm i ssioner the Supreme Court 
s aid — 


" Thus the orovisions of o^rt XIV of the 

constitution shallunot aooly to a post held 
under local bodies like Municipalities 
District 3oards and Panchayats etc It is 
now clear that while civil servants may hold 
■oublic assignments and carryout public duties 
imposed on them by law and remain a civil 
servant the servants of the public bodies 
althouoh carrying out government functions as 
mentioned above do not become employees under 
the government so as to attract the protection 
of article 311 of the Constitution " 

d) »ho is an Industrial worker 

One w ho works 1$ Industries or industrial establishments in 
connection <;ith the industrial oroduction distribution sales 


63 AIR 1966 SC 1364 
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or service is an industrial worker Then who is a worker ? One 

who sells his labour or services for wages 64 is a worker A worker 

is a human being who on the direction of the employer puts his 

labour at the industrial establishment in connectior ^ith some 

production distribution or transmission process of the goods, 

at tides, services etc for a money recompense a domestic and an 

agricultural worker so long as agriculture is not declared as 

industry must be distinguished from the industrial workers The 

domestic servant or any other person employed casually for any 

other purpose than the employer's trade or business shall not be 

treated as industrial worker Likewise, persons working in the 

* 

capacity of a member of the Armed forces of the Union of India or 
states are also Excluded from the purview of the industrial workers 

For creating a legal relationship of worker and emoloyer, the 
employer must exercise some control over the working of the worker 
it. may be nominal or to the extent of giving of direction and 
assigning of task to be performed If this link is missing the 
relationshiD would become that of a contractor The power to punish 
is an attribute of employer -worker relationship 

The term employee is broader than a worker because the 
supervisor or manager is also an employee of the concern but not 
the worker For a worker he should not be holding or performing a 
supervisor/ r managerial duty and should not be drawing as a basic 
wage more than Rs 1600/- per month 


64 The wages should not exceed Rs 1600/- per month to make him 
entitled for many benefits of calculations in Bonus state 
Insurant etc and his own category (wrkmens Compensation 
Act, 1923, sec 4 Explanation II 
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Broadly speaking every industrial establishment employs two 
sorts of employees - one. Managerial - less in number and in second 
workers - Large r in number having different name or category, 
status and wage rates etc These workers may again be divided into 
two main categories of skilled and unskilled worker depending 
upon th^ir training education experience and expertise Skilled 
workers are paid more and are entrusted with some sophisticated 
technical or prototype nature of job needing some expertise to man 
the machines used for production processes unskilled workmen are 
those workers who usually perform mannual work just as loading, 
unloading of goods, digging by mannual power using soade or gate 
keeping etc The workers may again be categorised on the basis of 
their tenure of employment and it includes skilled and unskilled 
both in its ambit as follows m industrial establishments 


I - 

Permanent 

II- 

Temporary 

III- 

Badlis or Substitutes 

17- 

Casual ^ 

V- 

Probationers 

VI- 

Apprentices 


The permanent workman is one who after successful completion 
of his probationary period has been confirmed against a permanent 
vacancy which lasts for an indefinite period and the incumbent is 
allowed to reach his Superannuation The number of permanent 
vacancies is arrived at after ascertaining the basic minimum 
manpower requirement of a particular industrial establishment The 
fluctuation in needs are catered by engaging casual daily or 
temporary workers Badlies or substitutes are engaged to counter 
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balance the short fall of workers because of sickness, marriage 
season festivals or training programme of permanent workers or 
to cater other casual ities of permanent temporary or probationary 
workers for a temporary short period 

Every permanent worker has to go through the period of 
probation before his actual confirmation against the vacancy 
A probationary worker is one who is on observation regarding his 
fitness to the job, by the management if found fit to be retained 
and confirmed for the post he has been selected against, otherwise 
after extending th'~ probationary period once or tw ce if he is 
found unsuitable even after this extension he is terminated A 
Temporary workman is engaged for works which is of an essentially 
temporary nature likely to be completed or over within a limited 
period His services are terminated when the task is finished. 

Some Times permanent workers also begin their career with 
te moor ary status 

An apprentice worker is one who is learner of the job and 
after training hopes to be absorbed at the establishment During 
the apprenticeship, he may be given some allowance or he may be 
required to pay some fees It all depends upon the popularity and 
job -surety element of the vocational training 

The most diplorable condition of casual labour^ r/ wo rke rs 
among the above categories of workers, needs some special attention 
to eradicate many an ills prevalent m context to them 

The casual worker is promoted to Badlies or substitutes cadre 
after a long time and is used as a shock absorber of the 
fluctuations of man povJer needs of an establishment This cadre of 
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casual workers suits to management very much and they try to keep 
the strength of this cadre even unto 30/6 to 35/ of the permanent 
workers strength This helps in reducing the cost of Production as 
their pavment is -d daily wagers without any allowances or with 
minimum other facilities The permanent vacancy is kept at Qpeyance 
to save costs This is immorality against the interests of Present 
and future workers 

* 

Though through the legislation 65 and the Suoreme Court of 
India and Constitution of India it is a declared policy that 
there should be equal pay for equal work but m practice it is not 
followed and the glaring infringement is in the shape of engagement 
of casual labourers and paying them at the rate of daily wagers to 
minimise this there should not be at any time more than 5/ of 
casual labourers to the whole strength of the permanent workers at 
an industrial establishment By reducing the number of casual 
labourers the avenues of promotion and strength of permanent workers 
will ennance and the pinch of discrimination if any prevalent on 
casual labourers on any pretext will be lesser because of their 
small number 

The second malady prevalent in the field of labour relations 
in industrial es ^ ] 3 shrrents in India is regarding the fixing of a 
very lo^ basic wage and to compensate the present total pay packet 
by alio; ina many kinds of other allowances very liberally But the 
worker loses in the long term basis on account of low basic wages 

6 5 See Equ^l Remuneration Act 1$76 

66 Go pal Krishna Sharma V State of Rajasthan AIR 1993 SC 81 
Surmder Singh V CPWD AIR 1986 SC 1504 etc 



because on that very basic wages, other allowances e a Pension, 
Provident Fund Gratuity etc is calculated and is based as such, 
a proper basic wage must be fixed and worker^ should not be duped 

The problem of excess workers should be dealt with very 
meticulously - because any wrongstep leads to 1 itn ation and other 
agitational reactions from the worker’s side Thus creating 
interrvoticns m oroduction and disruption in the peaceful 
atmosphere of the establishment as a whole 

A periodical review and man Dower planning must be resorted 

to by every establishment Because of diversion of production or 

change of location or shifting to comouterisation etc if 

inevitable result comes j.n excess of manpower in a unit some 

6 7 

voluntary retirement schemes , a further training and technique 
adoption orogra r me etc may be launched so that excess workers may 
be absorbed and if exit of workers is certain it becomes painless * 

Concept of Security of job j 

The conoeDt of job- Security conveys the idea tnat the worker 
once employed will not be terminated at the whims of the employer 
The Concept of 'I ire and Fire' is just ocposite to this concept of 
security or job The idea is that a person who is assured of his 
continuity in getting the job will put in his best talent in 
production processes because he will be having a mental satisfaction 
and saving of time and energy used in job searching 

The permanent worker, when he is confirmed after the 
orobationarv period carries a sort of status with his job Pis 
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Golden Shake hand voluntary retirement scheme adopted by 
iron irdustry whereby a Lump sun in lieu of remaining 
period of service was offered 
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permanency 1- protected by the law His services can only be 
terminated after following the rules of natural justice and 
Procedures Prescribed by law He is entitled to irvoke the rights 
enshrined in Article 14,16 and 19 of the Constitution of India, 
in case his job is at peril 

He, as such, gets the constitutional protection protection 
of natural justice Industrial Employment 68 (standing orders) Act 
1946 Industrial Disputes A ct, 1947 whereever these statutes 
become applicable The inference is that, when so marry provisions 
are protecting the interests of the workman after he becomes 
permanent, tine workman on his part also will do his best in the 
interest of i he establishment, because he will be tension free from 
the exercise of searching of a job and in a position to regulate 
his routine and concentration The ^security of job is treated as a 
welfare measure also because during the old age - the worker will 
not bother for seeking a job The net income per month when the job 
is secure increases because the money spent m seeking a new job 
and the falio-j days inen no job becomes available a saved AS 
such the security of job, enhances the worlily status pay packet 
and many other loner term benefits side by side the legal status of 
the workman The concept of social - justice concretises through the 
securitv of job provided distribution of 'permanency' in job has 
been from lower rung and without discrimination Rules begin to flow 
after the 'permanency' but how this 'permanency' is to be achieve a 
is without rules or scarce rules - this is an irony 

68 The Act is applicable to those establishments wherein atle as t 
100 workers hpve worked at any day during the last twelve 
preceedmo months 
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Security of job Versus Efficiency 

By makirxr a worker's 30b secure the expectation was that 
his efficiency will improve and on this hypothesis - 'job security' 
That is a cadre of permanent workers was introduced In the 
beginning when measures of job security were introduced, the 
reaction of workers might have been responsive to loyality, 
sincerity ana efficiency and consequently production miaht have 
increased But in the present times the security of 30b to the 
workers has resulted m deterioration of the efficiency loyality 
and since ritv 

The moment a worker becomes permanent he begins to think 
that he from now on, carinot be terminated, his devotion to attain 
the permanency has come true hence he can do as he likes and m 
sequence his punctuality efficiency and sincerity begin to suffer 
and deteriorate Ibis is no doubt ironical, but fact has to be 
tackled This is not true in all cases f but majority does like this 

Tnere may be an argument that 30b -security instils 

carelessness and irresponsibility This is not always true It 

differs from oerson to person and organization to organization In 

-5 

case of government emoloyment it ma' be true but m case of 
industrial emoloyment it may not be true wherever the cult of 
work -ethics is prevalent the security of 30b will enhance 
efficiency The system of accountability of one *s oe rf o rmance if 
introduced and properly enforced the element of inefficiency would 
not be able to creeo in The worker must be asked the progress of 
his assignment and wherever a worker feels difficulty in performing 



any task, the manacement through proper guidance ar consultation 
with experts, if needed, try to overcome that difficulty by making 
worker wise An enthusiastic worker if fails to get proper guidance 
and regulation feels isolated and his best talent remains hidden 
because the management fails to create an outlet of his efriciency 
Transparancv m worker - management relations leads to efficiency 
where a worker indulges more in union activities after becoming 
permanent he may be reminded of his basic duties and should not be 
allowed to avail of more facilities than is due to officials of 
the union In no case nuisance should get any premium 

If the office bearers of the union are exempted from the 
allotted duties, then there is no clash between the efficiency of 
a worker and political activities in context to union of the same 
' >o rke r 

It is generally seen that those who have no job-security 
work verv hard either to prove their merit for retention in the 
job or to show their indispensibility in the employment The casual 
labourer and daily wagers work hard m comparison to permanent 
workers is an open secret 

To keep efficiency, there must be a body to evaluate 
periodically the working of each worker and those found deficient 
must be taken to task by depriving of some lucrative benefits given 
to those who are found upto the mark 

The procedure of making workers permanent is n ot bad in 
itself -but after becoming permanent, if the workers do not feel 
their responsibility then through periodical evaluation such 
workers must be detected and should be reformed by the dual 
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technique cf 'pleasure and pain* as the need be 

Hie ocod wo rye rs may be stimulated by awarding cash 
certificate troohy and some title etc^ in recognition of their 
good work It will insoire others also to emulate the award 
winners 

The quality control System which helps maintenance of quality 
of products may be used to maintain the quality of workers in 
principle This will help in Trimmincr the bad workers By 
introduction of man-rower plannina the training and educational 
programmes ror Apprentices etc may be chalked out according to the 
future needs so that trained personnel may be available 

workers shoild have a transparent management and opportunities 
for exposure of their talents by arranging some competitions or 
soliciting their suagestions for improvements T^e iron curtain 
policy or Policy of segregation between the workers and the 
management should not be followed The efficiency and security of 
job are rot always corelative Efficiency may be enhanced by having 
ap ooen e^ e toward c the needs of the workers Some little irritative 
Grievances of the workers may be taken care of expeditiously to make 
the atmosphere tension free and the result will be efficiency in 
output 

D t New Economic Policy and the Industrial Employment in India : 

The legacy of adverse Balance of Payment dwindling reserves of 
Foreian Exchanae inflation rate going to two digits. Pledging of 
gold to fonan creditors, enhancement in the number of sick units 
of industrial production static growth in employment avenues, led 
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the government to adopt a new revolutionary economic policy in 
India, which was declared m the °arl lament on 24rth July, 1991 
The Salient features of this new economic policy, in brief may be 
put as follows - 

To dynamise the industrial production and enhance the avenues of 
employment, heavy doses of investment from all comers of the world 
has been envisaged To this end, all restrictions licenses and 
permissions have been abolished (barring some sensitive sectors A.ike 
defence atomic energy etc ) to ensu^ free flow of foreign capital 
and technology The huge capital formation with new technical know 
how to generate employment, production and prosperity is the aim, 
in short of the new economic policy A Board for Indi s trial and 
Financial Pe construction has been established to nurture the sick 
units An agreement vit h GATT (General Agreement on Trade and 
Tariff) entered into and upper limit of the capital of those concerns 
abolished which come under the purview of MKT P Act £ The Monopolies 
and Restrictive Trade Practices Act 1969^ The chances of participation 
of workers in management, rehabilitation of retrenched workers and 
advanced technological training of workers is ensured to cope with 
the new situation because of globalisation and free -flow 
perspectives or integration with other economics and adaptation of 
new Technology research and development The government will 
facilitate production and growth through improved transport, 
communication, power and other related infra- structure The producer 
sector to undertake restructuring rationalisation int ^ration 
modernisation or expansion which would eventually help develop 
competitive edcre Mergers, amalgamations and other forms for 
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re tructuring will have to olay a major role m rehabilitation 
of sick industrial companies as an alternative means to rejuvmate 
them Foreign Institutional Investors have be~n permtted ti invest 
in all securities Foreign companies have been permitted to nold 
51% of the equity caoital of Indian Companies ensuring their 
participation and control over the management The crux of the 
policy is to attract investment from all corners and enhance 
industrial activities without interruption to increase exports and 
imports > 

The new economic policy of liberalisation and globalisation 
was followed from JUlv 24,1991 by Prime Minister Pv Narsingha Rao 
through his finance Minister Dr Manmohan Singh, to put India 
prominently on the global economic mao by improving the country's 
economic vital statistics and to brine about a sea-cf ange in the 
attitude of the people from the economic point of view bv taking 
reforms to the grassroots and to every state of the country 

Four years arter the start of the reforms the basic objectives 
seem to have bee- achieved as India the Asian Tiger has risen to 
prominence in the worla and ther*> is a definite change m the mind-set 
of the peoole and e\erv state is racing to attract investment from 
almost everywhere now instead of industries demandina facilities 
from the Government it is the government asking industries what 
facilities they want Shiloa Bandhu Scheme which offers a single 
window clear xnce for the industries is in vogue in different status 
to facilitate all transactions regarding establishments of 
industries to be completed at one Place instead of running from 
pillar to po t as was the practice for every transaction Previously 
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With this Kind of attitude the government has now towards the 
Indus trv and the facilities and environment it is offering it 
is obvious that the industry is upbeat on the state 
Liberalization m licences, permission to every investor oromise 
to provide infrastructure, tax holiday, subsidy in loans all 
speak about the keen efforts government is endeavouring to have 
industrialisation small as well as big to enhance production 
export, employment and contain inflation The first industrial 
policy resolution of 1948 emphasised upon the importance of Small 
scale industries and the subsequent one in 1956 gave full 
recognition to the dynamic role which the small scale industries 
could plav in the growth and development of capital scarce but 
labour surplus economy of India side by side, a beginning for 
heavy industries and scientific outlook was also emphasised to 

find a Place for India in the world of economic progress of those 

* 

days 

The new economic policy of 1991 aims at accelerating 
industrial arowth avenues of employment and excellence in quality 
of qoods produced through competition For this, exchange of 
technology, men Machinery investment has been liberalised, 
collaboration with foreign multinational corporations permitted 
j-jy allowim them concessions of free market taxation and other 
facilities The idea is to maximise industrial, trading 
transporting and other dncilliary economic activities at Indian 
soil by havina a free flow of goods technology, money expertise 


and entreprenuership 
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To have their existence secure, the Public sector industries 
in India under the stress of new economic policy must be more 
efficient and capable of generating a higher rate of savings or 
internal surplus By increasing the rate of savings the overall 
orowth rate also increases as such the Riblic sector enterprises 
must earn ci aecent rate of return and ooerate in a competitive 
environment and for that the latest technology of financial 
engineering should be apolied The government should also reform 
its ownership functioning and be efficient and competitive 
Instead of launching new enterprises the government should 
complete the ores at hand within the time schedule without 
acoel e ratine its costs The likely competition to be given by the 
multinationals ana stress on privatisation of public sector 
industries may crop up problems of aajustment of the oresent 
management and production techniques to the extent of their 
Survival - hence a cautious approach is the demand of manv critics 
of the new policy The containing of inflation rate within one 
digit and a mammoth foreign exchange reserves have been the 
apparent achievement of the new Economic Policy At Industrial 
front also a growth rate of 4/ to 5% per annum is visible, though 

6% to 8 % growth rate is the target 

* 

Since the competition is meant in between the equals the 
apprehension is that our nascent industries may not be swallowed 
by the multinational corporations not only in terms of capital 
technology and products but also culturally - e radical ing the 


Indian Culture 



Technoloa} m the west to a large extend means substitut no 
man with machines not only to make life easier and safer 

for the Industrial wor er but to save on the hign cost of wages 
to compensate ror scarce manpower and to focus on Higher oronts 
It is to oe noted that m most developed countries the rural 
population is around 5 percent whereas in Inaia it is about 75 
percent The pressure of exodus to urban from rural areas is 
conspicuous m Inaia and the urban slums offer no change or litcle 
chance m the living conditions of the rural migrant So Indian 
situation must not be forgotten m enforcing the new economic 
pol icy 

While much is spoken of global marxets and the merits of 
economic 1 ice ral nation little is being done to train manoowe r 
m order to oeveloo effective markets t v placing greater monetary 
resources m the hand- of the majority of the people The optimum 
use of manpower resources m India to be equipped with the skills 
to unite quality and productivity to mannual efforts is the need 
of the hour Industrial Thrust should be on employment and not its 
replacement This does not mean that large labour rorces need to 
be ara< n from the rural areas ana deployed in industry Given 
inausf'ial cale wages earned through aporopriate technological 
application the people will improve their life-style They will be 
able to support and develop regional markets to meet their needs, 
nelDina the emergence of a balanced economy The decentralisation 
industries where m ancillianes ant services to the 'mother* 
industries to be rural oased emolo/ees being drawn ~om the 
ne lghbou rhc* d ^ould be cost effective one employment onen-ed 
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The trade Union mo/enent should understand the 
positive role of technology m the context of employment 
and strive to equate the consequent prosperity of the 
country with that of the wo rke r The worker should consider 
the country's orosperity as ms own and as such an awareness 
should eme rue reducing the numoe r of strikes and lockouts, 
and makina the unnecessary protests a thing of the history 

Let us hone that the ne w economic policy will be an 
Indian oolicy to accommodate Indian efforts in Indian soirit 
to give fillip to small scale industries also -because in 
Indian context nourishing of only bia industries will not 
hit the cherished goal Men oriented not machine oriented 
policies to be preferred, because it s ill help eradicate 
oo/p’rty and unemployment 



CHAPTER - V 


COLLECTIVE BARGAINING AND ITS EFFECT 
ON INDUSTRIAL EMPLOYMENT 




1 AC£llecjui.ve_ J3£r~an J . to Its me-rira ana purpose 

The Iroustriel re I'hic o brmic _ n its wake the ncu>s oroauction 
of oooc r ' a no sen ice under the facto a/ syr tfim of manage™* rt, 
which reset tea m concentration of economic power in th* hanas of 
the employe- ana thus making him stronaer m cargainra power m 
respec of t»nrs of emolovnent and settlement or cisoutes witn nis 
;oikme- I*** -pdeotrial revolution also enabled the as ernbl/ of a 
lorae nu ^ej or \ orders at factory^ site thus giving them an 

0 poor tun _tv to un^te anc get organ— if they so wi-ho An 
indii loual t o ke r was no maten against the mammoth Power s> ill 
re-oi rcec and nenotiatmg stren-'t of the capitalist eimlour It 
was to orotec the r terest of individual labour an- st the 
coital iso em ~>1 o ei that the trado u-_on mo/ement cave cif-n to the 
principles c_ c^llec-ive bargaim^q 1 * 

In the content of tne present aav egalitarian society with 
its f ">s t cha-cina social norms a concent like 'collective 
barcai lna 1 is not capable of Precise definition Tne content and 
scone of collective oirgaimna also varies from countrv to country 
Broa-1 s — x 3 a rv " coilec lvt barca^nra is a process of ^amaning 
betwee- t"f cnilo/eis ana their voders by which trev settle among 
themselves the p r •> dispute ^ relatug to employment or non-emnlovment 
or terms ard conditions of em^lcyn*" nt of the workmen on the strength 
of sanctions available to each side Collective Bargaining is a 
foron of set lencm o- industrial ai-ou s of employer ana the 

1 111 SR A s La; Pi r ~nd Incn stnal Laws 12th ~di nllahabad 

1^88 - 27 u 
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workers its tool is negotiation, its power is strength of organised 

and united labour force on one side and the concentr ‘•ion of wealth 

skill resources and association of many things on the other side 

Its Sanction or weaoon is strike agitation, picketma etc in the 

hands of workmen and, 'Lockout* and threat of closure in the hands 

of emoloyers it is thus the strength of the parties \hich 

determines the issues rather than the wordly duel which are laraely 

put on as "any element of strength ih one party is by the same token 

2 

an element of weakness m another " The final outcome of the 

> 

bargain ire raa' also depend upon the art skill and dexterity of 
displaymo strength by the representatives of one party to the other 
And, where the other determinants of strength are reasonably 
balanced between the two parties, conviction can easily be decisive 

Collective bargaining can east only in an atmosphere of 
political freedom ^ Collective bam airing is democracy in action 
in the sphere of e noloye r - employee relations 5 in efrect therefore 
collective bargaining is the technique through which industrial 
democracy works 6 The content and the scope of collective bargaining 
vary from country to country Broadly speaking the issues m 
collective bargaining relate to wages, hours of work various 
benefits prc isions and other terms and conditions of employment. 

2 K Alexander ‘Collective Bargaining m industrial Labour in 
India* Ed by V B Singh (1963) pp 384-85 

3 Van D Kennedy 'Lnions Employers £md Government, 1966 p 117 

4 supr- ^oie 1 P 274 

5 Anana Pr ikash ‘Trade unions and Collective Bargaining in 
India* 1991 (IV) ClLQ P 1 

6 K N Sub ramanian Labour — Management Relations in India 
Madras 1967 p 556 



Also involved are questions concerning the recognition o£ status 

*7 

of unions and collective bargaining Drocedures Free collective 

bargaining implies the determination of the scope of the labour 

agreement negotiatina procedures and substantive contract te rms 

Resolution of differences in each one of t ese areas is looked upon 

as a private matter, to be worked out by a Union ana a management 

raider a system of free collective bargaining Legislation dealing 

with any of these areas constitutes a substitution of government 

directive for collective bargaining Collective bargaining may be 

broadly defined as an agreement between a single employer or an 

association of employers on the one hand and a labour union upon the 

9 

other which regulates the terms and conditions of employment 

The orocess of reaching a collective agreement by collective 
bargaimra is highly complicated one It involves comolex 
interchange of iaeas combimna "argument horse trading bluff 
cajole rv and threats" 

» By its very nature it is rough- tough undertaking 
Its essence is the reluctant exchange of 
committments, both parties want to give less and 
get more It is not qualitatively different from 
a business deal in which both negotiators have 
something less than hundred percent tnT L in one 
another *Nor is it much different rrom the 
practice of dePLcmacy " 11 "The best 

justification for collective bargaining is that 


7 

8 

9 

10 
11 


Inte mational 
p 491. 

George Taylor 
Prentice Hall, 


Encyclopaedia of The social Sciences vol 8, 

Government Regulation of Industrial Relations, 
Industrial Relations and personnel series -p 14 


Ludwia Teller Labour Disputes and Collective Bargaining, 
Vol 1 New York, 1940 p 154 


Supra Note 3 p 115 

Neu wChamberliin Source Book on Labour 1964 p 39 
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it is a svsten based on bipartite agreements 
c no as such superior to any arrangement 
] n /ol viro thirc oartv intervention m matters 
vh_ch essentially concern 'Employers and 
\ o r be rs 1 ' 1 2 

The object of collective bargammo is to harmonise labour 

relations, promote industrial peace by creatmcr equality of 

13 

bargainmr PO\?er bett*een the la our and the capital jheth<=r 

labour see v s _ts ends by political power or by baroainina, its 

object_ve is to restrict the control or the emolcver o\er the 
14 

property But tr is end has not been achieved by the labour 
The conscious ana peaceful development of collective baroainma 
into a process that produces neaotiated agreements made with full 
regard to public interest is the most constructive industrial 
relations ■^ro'~rer r ^e available to labour and maraaepe rrt Once such 
a orocramre is uncertaken polio for government intervention into 

industrial relations can be developed with a view to strengthening 

15 

and racilitating collective baraainng insteaa of suorlanting it 
But the n~ht of employees to join outside unions and the 
oblioation of employers to deal with them have become accepted 

16 

ormciole of public policy m the neld of industrial relations 
Collective buraainina should have a stabilising and n^t a 
disruptive function Some unions loo} uoon bargainmer os a means 
to cam co nee s s _ons and to participate m management Tbe 

12 Report of the > ational Commission on Labour l^O p 325 

13 Sup r=t wote Ip 2 74 

14 seliq Nariman A Theory of Labour Movement iJPwvork 
1920 p 5 

15 Suora Note 8 P 33 

ifi * v Raman Pao Collective Bara a ming Versus Government 
RemlElons, Madras, 1969, o 28 
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management feels its ore •— ’t "> are gradually getting narrowed 

in ^uch an Eventuality That is no happy collective bargaining 

as both parties are 1 -ulging m an eyercise of their stakes in 
17 

the deal The International Encyclopaedia of the Social Sciences 
earmarks the goals of collective bargaining in democratic 
industrial societies as, firstly wage and hour protection and 

i 

improvement Secondly social benefits and enhanced security 

through medical and health olan unemoloyment comoensation pension 

plans and related arrangements and thirdly detailed regulation and 

determination of conditions of employment including la off 

promotion job and personal compensation, discipline and discharge 

18 

and other working rules and policies Collective bargaining 
demands from both the labour and the ^a-'acement willingness to 
compromise and adjust and a readiness to recognise public interest 

And that is whv a 'Balance of Rsv/er' aooroach has come to be a 

19 

pivotal point m public oolicy in relation to industrial 
relations 

AS mentioned in the new Encyclopaedia Britannica, collective 
bargaining developed with the growth of Trade-Unionism especially 
from 1890 an! onwards a first effect of the extension of 
collective bargaining was to reduce pay differences which had been 
lc.rge, between the wages a given grade of labour received at any 
one time in different regions and m different firms in the same 
region and even between one man and another under the same employer 

17 ibid p 92, 

18 international Encyclopaedia of Social Sciences vcl 8, p 492 

19 Supra Note 16 p 96, 




The introduction of collective bargaining has raised the wages of 
the workers concerred relative to the general level prevailing 
around them by some 10 tg 15 percent 

A second effect has been in the tinina of changes when wages 
rises we re the order of the da^ , unionized workers acnieved them 
earlier than non-u n ionized and when the market was moving the 
other way the cuts of unionized workers were put off lonner The 

third effeci has been in the ability not only to defer wage cuts 

70 

in depression Dut also to reduce their amount 

The process of collective agreements normally takes one or 

>■ 

the other of the forms namely negotiation, mediation and 

21 

arbitration voluntary or compulsory In Nsgol iation, both the 
parties try to resolve the dispute through face to face discussion 
when negotiation fails mediation is resorted to where in a third 
party is entrusts a to find the solution The Mediator is not a judge 
but a person who pursuades both the parties in finding a solution 
In Arbitration, where both the parties mutually agree for an 
arbitrator it is of a voluntary nature, while taking resort to 
arbitration because of some statutory provision will be treated as 
compuisorv arbitratio 

2 • Collective Bargaining _ Its Dev el opmen t _ in England an d i n India 
A- Posxtion of 11 K . : 

The earlv dev lopment of trade unionism in the wake of 
industrial revolution during the nin*' te* nth century was not 


20 The New Encylopaedia Britannica, Micropaedia V 10 p 565 

21 Suora Note 1 p 275. 
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encouraging They were target ed for conspiracy 

for restraint of trade for their concerted action Thus ma> mg 

them liable for criminal punishments and civil damages in torts 

Agreements among the members of a trade union to go on strike 

were treated as in restraint of trade and hence void The 

combi not in-, Act 1799 statutorily recognised these persecutions 

and tnis harsn situation lasted uoto 1824 when this Act was 

repealed But aaain m 182 5 by an Act imposition of heavy 

oenalties was provided for intimidation, molestation or 

obstruction of workers who were prepared to work in face of any 

ban imposed by the trade union In 18 58 an Act wa oassed making 

it lawful for strikers oeacefully to persuade others to withdraw 

from work Thus trade unions got statutorily a validity but under 

common law th*-v were still unlawful bodies unable to proceed 

against aefaulti^a members On the recommendation of Royal 
22 

Commission the Trade Union Act of 1871 was passed it was this 
enactment that gave trade unions in the united Kingdom their 
charter Trade Lnions got #ieir legal personality and their actions 
were no lon-er to be treated as criminal conspiracies For immunity 
from civil wrongs m restraint of trade etc the Trade Dioouts Act 
1906 gave the comoiete charter but the collective bargaining as 
such haa found its stimulus m the conciliation Act of 1896 
•Provisions ror the Avoidance of Disoutes * made after the strike of 
1897-98 and amended in 1907,1914,1917 and 192? stipulated three 
stage orocedure if the dispute was not settled internally m the 


22 Roval Commission established in 1867 gave report in 1871 




form of 'wo-* conference', 'Local Conference* and 'Central 
Conference ' to meet the after war exigencies i n 194 5, airwages 
Resolution was aaooted *>hich cave a favourable Swma to local 

collective bargaini- which undoubtedly nad develooe^ during the 
second worla war 

Presently in Britain there exist two separate systems of 

voluntary bargaining orocedures A t one level the formal and 

usual 1 v mdust^ wide machinery’' may begin to operate at Dlmt 

level but proceed systematically to national neqotiation and the 

production of national agreements fi Lng basic terms ana conditions 

for the whole of, or a substantial portion of, an industrv This 

System grew rron district negotiation during the first half of this 

century Since 1^4 5 hoover the system of negotiating terms and 

conditions on a olant basis has almost reolaced this national system 

24 

m mam industries 

In united Kinodom there is national level of collective 

bargaining as a result of which national substantive agreement 

emerge our port 1 no to produce standard rates effective m all sections 

25 

of the industry with agreed variations for certain local conditions 
The other method is of local bargaining where local machinery exists 
the worker side of it is likely to be m the hands of shoi stewards, 
whether or not called oy that name 


23 

Roge r v 
1976 o 

Rideout, Principles of Labour Law II Edn London 
22 

24 

ibid 


25 

ibid p 

26 

26 

id id o 

28 



In addition to the voluntarv machinery there r ists an 
official seni-d'o-mulsory system of wage bargaining through a wage 
council introduced by the Trade Boards Act 1909 It is now 
governed by tne Acrricul tural wages Act 1948 and tne generally 
aool icable wage councils Act 1959 whici m turn has been 
substantially amended by the Employment Protection Act, 1975 
Besides the above the following Machinery exist — 

1 A wage council fixes remuneration for workers generally and by 
the BmPLoyment Protection Act 1975 it has been accoirded power 
to fix any other Tepns and Conditions for workers within its 
scooe 

2 central Arbitration Committee was first established by the 
Industrial Court Act 1919 It was renamed in 1971 as 
Industrial Arbitration Board and again renamed as central 

ltr ttee i- 1°76 28 s is a foru- ->f arbitration 

to settle the disoute of employer ana the workers 

3 The Advisory Conciliation and Arbitration Service (ACAS) 

/dLl the ore Piously existing machinery has been brought under a 
single authority' of the above nam° It is an integrated one 
windo / service for resolution of workers and emol overs disputes 

4 court or mquirv or a comnittee of investiaation is established 
to solve disputes of a particularly serious ana/or prolonged 
nature 

To sum up m Gr°at Britain collective bargaining is emchatically 
based on democratic norms and individual freedom The employer 

27 industrial Relations Act 1971 S 124 (1) 

28 Emplovment Protection Act 1975 S - 10 



PPpl is s vital ini.o rmations to the workers representatives for 
arnvmq at a solution Transparency of accounts ana information 
(barring against ethics, security confidence and defence of legal 
proceedings') is maintained No discrimination is meted out in 
collective bargaining because of registration or non registration 
of a worker's union 

Position in India j 

^ ^^lopnent in brief - The Trad a Unionism m India was treated 

as a criminal offence and liable for damages as well for 

conspiracy against the employer to harm him economically and 

for causing restraint to his Trade by instigating work 

2 Q 

stoppages m concert with other workers This was in brief, 

the position upto 1926, though the Madras Labour union 1918 was 

one of the first well organized trade unions m the country 

developed according to modem concents 30 Likewise in western 

region of the country, Kamgar Hitbardhak Sabha in Bombay in 

190 9 ana Mill Jobbers and Makaddams union was formed in 

Abmedabad m 1919 and the prestigious Textile Labour Association 

31 

Ahmedabad was founded in 1920 

Little is knom of the formation and activities of Trade 

Unions in Bengal prior to 1920 Between 1920 and 1929, some 140 

employees organizations came into existence and of these about 

54 went out of existence soon after they were started The 

predominance of the white collar group was in evidence from the 

32 

very beginning of Trade unionism in Bengal 

29 see setalvad. Common Law of India Hamlyn Law Lectures, 
London 1960 

30 Supra Note 6 p 37. 

31 ibid p 44-50. 

32 ibid p 49 



The unsatisfactory origin ss of Trade unionise dunrr~ , 

pre - mdeoe nde nee days has been fully comDensated by the tremcnoous 
growth of trade unionism during the cost independence da rs Tne 
muShroon growth has left haraly any category of workers without 
their own union 

ii) Present position of Col le ctive Bargaining Models in India : 

> 

The collective barnainino Drocess m India for ornamsi d laoour 
may be saia to have two tier arrangement for solving the industrial 
disputes The ham oolicj decisions are struck at central level and 
petty local issues are solved locally The Central federations and 
Central Organisations for Central issues exert their might while 
branches or independent units which federate to some central 
organisation or affiliate to some central unit for protection and 
inspiration, loo> after the local issues in Inaia, AID India Trade 
Union Congress Indian National Trade union Congress union of trade 
union Congress r Hind Mazdoor Sabha Bhartiya Mazdoor Sangh are the 
central organizations of trade unions and have been organised on 
political beliefs and followings For broad policy matters of 
industrial disputes reoresentatives of each Participate and on 
concensus Dress for the decision 

The union rivalry leadership m the hands of outsiders, 
multiplicity of unions recognition of collective bargaining agent 
inadequately equipped unions m res sect of information supoort and 
long term demands for collective bargainng our poses are some of 
the oroblems faced by the Indian movement for collective bargainina 
as such and to overcome them legislative and judicial resoonses 



have helped a lot It is submitted^ the weapon of strike m Inaia 
where unemoloved are in abdundance, fails to bring its efficacy m 
long run ana outsider leadership was a necessity because insiaer 
was expose c. to victimisation and was not caoable of mustering 
political support and solution a-* an outsider leader could do> 

3 ColJective Bargaining In India Legislative and judicial response 
A Legislative Response 

The Trade Disputes Act, 1920» may be called the first statute in 
the direction of solution of industrial disputes it provided for 
adhoc courts of enquiry and conciliation boards ana prohibited 
strikes Th« Trade Disputes Act 1929, enabled the government to 
intervene in industrial disputes and provided for conciliation 
machinery to settle dispute, peacefully By this time Trade union 
Act, 1926 which was implemented op 1st June 1927, came into 
being safe -guar dinq the union activities of the members of a trade 
union 33 and givinq the union itself if registered a legal status 
and personality 34 In 1938, the Trade Disputes Act was amended to 
incorporate appointment of conciliation officers for nediation and 
settlement of industrial disputes tone of these Acts were in 
common use as the ool icy of the Gove rnment was Laissez Dai re and 
selective intervention at the most 35 The passing of Industrial 
Disputes Act 1947 has buttressed the cause of collective 
bargaining bv orovidincr conciliation, adjudication and arbitration 
as major means of solutions of industrial disputes works Committees, 

33 sections 17 and 18 of the Trade union Act, 1926 

34 section 13 of the Trade union Act 1926 

35 Tustice Gulab Guota Changinq Pattern of Industrial 
Disputes in India 1990 (iii) ClLQ p 417 
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conciliation officer and Board of Conciliation are the autnorrties 

I 

under the corciliation procedure Labour Court Tribunal ana 

rational Tnfcural are the authorities for adjudication A disoute 

o 

may be referxed to Arbitration also li ntarily or b\ the 

appropriate Government The Office of Court of Enquiry is dso 

available to enquire into any matter relevant to an industrial 
3 6 

disoute After the independence we adopted our constitution 

3 

which provides as a fundamental ngnt a freedom to form associations 

Nou forming of ^rade Unions permits no bars Likewise the Directive 

Principles of state policy provide equal nay for equal work for both 
38 

men and women and tender age of childhood and youth are orotected 

38a 

against exoloitation Right to work, to education and to public 

assistance m cases o r memoloyment, old age, sickness and 

disablement within the economic capacity of the state is to be 
39 

Drovided Humane conditions of work maternity relief a living 

wage ana a decent standard of life and full enjoyment of leisure 

and social and cultural oooortur ities together with participation 

40 

of workers m management has to be secured by the state as a 
sequel to these at -ding orinciples Maternity Benefit Act, 1961, the 
Equal Remuneration Act 1976, Child Labour (Prohibition and 
Regulation) Act, 1986 Bonded Labour System (Abolition) Act, 1976 
and schemes for workers participation m management, since 1974 

36 See Industrial Disputes Act, 1947 Sections 3,4,5,6,7,7b 

10, 10 A 

3 7 Article 19 a) (c) 

3 8 See Article 3 9(d) 

38a Article 3 9(c) 

3 9 Article 41 
40 Articles 42,43 and 43 a 
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have come to fore Much has been achieved m regard to collective 

I 

bargaining m India But *hat has been achieved is l^soite of the 
law and not because - the law 41 

B The judicial Response j 

> 

The judicial response in fur the re nee of collective bargaining has 
been positive Implementation and apolicability of collective 
agreements to all the workers of a qiven unit where more than one 
union exists and the agreement has been made with one of the unions, 
has been the focal ooint of anxietv anci disagreement, because only 

settlements arrived in conciliation proceedings were given statutory 

42 

status and birtdina force Bilateral agreements between workmen or 
their trade unions, and employers were also given statutory 
recognition and enforceability by the amendment of 1956 tO the Xxtsbbsn 
Industrial Disputes Act, 1947 But still there remains a clash of 
claims regarding the enforceability of such agreements m resoect of 
their scope whether applicable to all or confined only to the 
parties to the agreement 

A Bilateral agreement in between the management and the 

workers or their union without the intervention of conciliation 

machinery is binding in between the parties which arrived at the 

settlement hile an agreement arrived at through the conciliation is 

binding not only on the parties to^the settlement but is also 

binding on ail the workmen of the establishment, whether such workmen 

are parties to the settlement or not, as decided by the Supreme court 

43 

in Ramnagar Cane and Sugar Company V Tatin Chakravorty on the theory 

41 Anand Prakash Traae Unions ana Collective bargaining In India 
1991 (IV) C1LQ P 10 

42 Industrial disputes Act, 1947, sedtion 18 (3) 

43 AIR I960 SC 1012 



that the concll letio^ officer is required to ensure not onl that 

i 

the settlement is voluntary but also that it is fair and reasonable 

The agreement arrived at between the oarties outside the conciliation 

proceedinos are bmdincr on the parties to the agreements onl^ and 

will not cover all the workers as is the case m settlements arrived 

at through conciliation proceedings has been decided oy the Supreme 

4 4 

Court in many cases The court found itself helpless to go against 
the express language of section 18 or Industrial Disputes Act which 
makes arrangements outside conciliation binding onlv on the parties 
to the agreement 

45 

In He cbertsons Ltd V workmen , where workmen changing their 
loyalty formed a new union and arrived at a settlement with the 
manaaenent while the original case ith old union as a oarty ^as 
still pendino vith the Suorerne Court It was a settlement outside 
the conciliation oroceedinas and bindincr onlv on the parties to the 
agreement The company made an aoolication to the court to oass 
judgements terms of the settlement as the union with 193 members 
had agreed hile the other union with 55 members was not agreeing 
to the settlement ^he Supreme Court referred the matter back to the 
Tribunal to ring out whether the agreement so arrived was fair and 
reasonable The finding was that the settlement was partly fair and 
partly unfair The Sup me court wa^ urged to decide the case on 
merits but the court held that when a recognised union negotiates 
with an emolover workers aS individuals do not come into the picture 
a t all Since the recognised union which is exoected to protect 

44 Jhaara khan Collieries (P) Lto v Central Govt Industrial 
Tribunal 1975 1 LIJ 163 (SC) Tata Chemical V workmen 1978 
Lab I C 637 security Pacer Mill V R S Sharma, 1986 (1) 

LLJ 43 2 (SC) 

45 AIR 1977 SC 322 



the legitimate interests of labour, enters into a settlement in 
the best interest of labour The settlement being m the course of 
collective bargaining should be oi\°n due weight and consideration 
This was a land mark judgment, but only after one year as pointed 
out earlier the Supreme Court held that the settlements outside 
conciliation had onlv limited applicability confined to the 
parties to the agreement 

The court could have, however, invoked the principle of the 

representative status of a majority union to make the agreements 

bindma on all the workers in not doing so it did a disservice to 

46 

the growth of collective bargaining 

The enacted law for determining the majority status of Trade 
Unions is not in existence and the amendment to Trade union Act, 
1926, in 1947 for determining tnr majority status and recognition 
of representative union has not yet been enforced under such a 
situation, the Supreme Court must find a way Section 19 of the 
Industrial Disputes ACt, recognises the principle of majority of 
a oarty Under section 19(7), a notice to terminate an agreement 
or an award must be given by 

“ a party representing the majority of persons 
bound by the settlement or award, as the case 
may be " 

The court on Pant' of reasoning, could have held that an 
agreement with a majority union binds all the workers as well 

4 5a See note 44 

46 Z M. Shahid Siddiqui, Principle of Majority Status of 
Trade unions 28 JlLl (l c 86) p 233 
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Supreme Court has -ncouraged and preferred collective 
bargamira m State of - ihar V D Ganguly ^ where it held that 
it would be whollv unreasonable for an Industrial T ribunal to 
insist uoon adji?oication of a dispute on merits, even after it has 
been informed that such dispute has been amicably settled between 
the parties in such cases it snoui d immediately make an awax.d m 
terms of the settlement 

48 

In Sirs ilk Ltd V_ Gover nm ent o f An dhra Pradesh a settlement 
arrived at between the parties to the dispute was qivrn oref e re nee 
to an award which had already been sent for publication to the 
Government for its enforcement under the Act on the ground that once 
Such a settlement is arrived at no dispute is left between the 

Parties, hence award should not be enforced by the Government by 
, 49 

oublishma it 


In Amalgamated coffee Estates Ltd V Their workmen 50 , during 
the pendency of the special appeal, the court was informed that 
there was c settlement between the parties and the Supreme court 
incorporate d the award in its judgement after assuring that the 
settlement ;a s not arrived at oy fraud or collusion but was a 
result of voluntary agreement Thfe Supreme Court m this case 
extended the operation of the settlement to all other Coffee 
Estates also hich were not Parties to the agreement as the 
settlement was basically fair and reasonaole ana ensured uniformity 
in condition of ser ice of workmen 


47 

48 

49 

50 


(1959) SCR 1191 


;r (1964) SC 160 

=e section 17 of Industrial Dispute Act, 1947, which 
tipulates publishing of the award for its enforcement 


1Q65 11 LLJ HO (SC) 
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The recent trends o& Supreme Court judgements have been more 
encourag^na m ravour of collective bargaining and settlements 
arrived bi] _terall^ ev^n conoromis nrr with formal coioliance with 
Rules made uncer the Inaustnal Disnutes Act 1947 to make such 
settlements binding 

In Hin du stan Lever V Management of Hindustan Lever ^ the court 
gave sanctitv to a settlement arrived at by Corresoond^nce between 
the union ana nar^cement 

Similarlv in Kuldip Singh V R l jab and Smd Bank "^ a 
settlement recorded onlv by way of minutes of discussion between 
the Staff Association and the Management was held to be binding on 
the oarties and accorded the sanctitv of a collective bargaining 
settlement In the^e cases workmen were rr oresented only by one 
uniorj as the inaustry was having onlv one union 

4 Methods of Collective Bargaining 

There aie two t r oes of bargaining procedures they are referred to, 

firstly as the cont" aerial or static method and secondly as the 

53 

institutional or ch nanic method 

(1) Contract ual or S tatic Method - In this method, the oarties 
that is Cmolover or Emolove rs or Cmoloyers Association and 

i 

the workers union or unions con° together negot-at^ arrive 
at an aor^-n nt and then di r wrs n to renew their neaot_ations 
as the need arises either because the time of exoirv of the 

51 Ala 1984 SC 516 

52 (1989^11 LLJ 457 

53 Kahn - Freund Sir Otto Labour end tne Law (riamlyo Lecture 
Senes) London 1977 o 49 
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agreement aooroaches or if there is no time limit either side 
desires a chancre 54 

^ u j namic methods - it consists i n _he creation 

of a Permanent Bilateral Body known as joint Industrial Council 
a conciliation 3oard a joint Commttee on which both sides are 
represented bv an equal number of members sometimes (in minority 
of cases) with an independent chairman presidincj To this body 
the oarti<=s give a constitution and a code of Drocedure out they 
leave it to the doccv thus created oy unanimous resolutions to 

55 

settle the wages and other substantive conditions of the industry 

In India both types of collective bargaining is prevalent 

* 

In small industries which are more akin and open to the local 
influence the first method is practised In industries which have 
wide ramifications m terms of their countrywide locations and 
huge emolovment the second method is used 

The institution of joint Consultative Machinery oopularly 
known as JCM oarticul arly m existence m Goverment employment 
is scheduled Deriodically to meet and discuss the various demands 
of the employees The reoresentatives of emoloyee and the 
secretaries of the various deoartments of the government try to 
sort out the issues of Interim Relief, Dearness Allowance, 

Dearness oa merger of Dearness Allowance in Day, etc In case 
of no agreement with in this boay the issues are referred to the 
Arbitrator 

In c< rtain industries tripartite if it haooens in private 
sector, ana bipartite if it hapoens m oubl ic sector, wage Boards 


54 ibid r 52 

55 ibid r 53 
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for a definite period of applicability of its awards are also 
coming up to ensure re ace at least during the period the award 
is in ore ration 

Collective Barga i ning and Compulsory Adiudication 

The •process of mediation conciliation/ investicration 
arbitration and adjudication are the means apart from collecti-"e 
bargaining to settle the industrial disputes. in collective 
barga miner the workers and the employers settle their disputes 
through negotiations without the interference of anv third party 
and arrive at settlements voluntarily in other methods of disoutes 
resolution, as described above, the intervention of third party to 
arrive at a settlement becomes inevitable when an industrial 
dispute ensues and prolongs it affects the interest of the society 
at large as well, hence the state cannot remain a s^igent 
spectator This leads the state to act and it may refer the matter 
unilaterally to adjudication or with the consent of the parties to 
the disputes Collective bargaining as a method is vulnerable for 
its encour igement of strikes for, its lack of principled and 
scientific decisions and for its lack of the capacity to protect 
the communitv's interest At the same time, the comouxsory 
adjudication, apart from its greatest draw back of third party 
intervention is fu ther vuluerable for its expense its delay, 
its bitterness and acrimony, its frustrations and for its many a 
wrong decisions Hence with respect to the merits and demerits of 
collective bargaining vis-a-vis compulsory industrial adjudication 
there is a serious difference and overlapping of views 

It may be argued that collective bargaining without the 
intervention of a third party (agency) will alone lead to a healthy 



development of Trade imon movement, and will, in the end, be 

conducive to the growth of industrial harmony The State 

intervention by way of compulsory adjudication has hamoered the 

growth of trrde unionism in India as it supplants instead of 

supplementing the collective bargaining Shri V./.Gin had also 

a very strong opinion against adjudication 

o 

H It has therefore, been / firm conviction all 
these years that internal settlement of disputes 
is eminently to be preferred to comoulsion from 
outside and that collective bargaining and 
voluntary arbitration should be encouraged m 
preference to compulsorv arbitration “So 

weak Trade Unionism and Compulsory adjudication often though not 
always go together for compulsory adjudication is invariably the 

result of the pleacings of weak uniors and of their inability to 

57 

get on without it as such so long The T-uade Un_onc attain 
sufficient strenctb to barcdin ith the emol overs ..rom a oositien 
of equal i 4 ^/, the modn-ates permit the continuation of comouisory 
adjudication for the settlement of disputes thov qh th^y basically 
prefer collective bargainipg as a means of solution of disputes 
Disputes ^ich threaten a prolonged stopoage of ,ork in oubli£ 
utilities, core " mau-tries of coal, steel atomic energy or related 
to defence and security of the natio j lust be re ^.cr re o -o the 
aajuc lection c na ir the discretion of the State whenever the state 

thinks it s tod an>- emergent the comouisory ac ju xCction system 

may be resorted to In India, during the second world ,ar Defence 

56 Giri V.V. ‘Labour Problems m Inoian Insutry * (1960) o 86. 

57 y m n.Su h ram am an i Lo our 1 ar eme nt Relations m Inoia, 
ha^ras, 1°67, o 4 98. 



of India Rules were framed and under Rule 81-A, the disputes 
w®** settled by the intervention of state agency by barring the 
strikes and lockouts, that system in refined fMm still continues 
in the shape of compulsory adjudication etc But 

"it ought to be realised, however, that once a 
country adopts compulsory adjudication it is 
not easy to reverse the pattern and move to 
freer collective bargaining*" 58 

To the objections against collective bargaining in India that 

Indian Unions were too inexperienced divided on political lines 

and their multiple numbers hamper the interest of their members 

that outsiders leaders of the union are too influened by ulterior 

motives that demands might be exaggerated and number of strikes 

59 

might increase, the answer as given by Van, D .Kennedy was that 
Indian trade unionist were quite capable of viewing their 
responsibilities in unions, as western experience showed, if 
responsibilities in the fosn of effective bargaining rights were 
given to them. To the other objections that the Indian economy 
could not afford to have strong unions turned loose in the 
collective bargaining to make exhorbitant demands, his reply was 
that weak unions denied bargaining rights and torn by unregulated 
rivalries made more extreme demands than strong bargaining unions 

Adjudication by the very way of its functioning has 
inhibited the growth of trade unionism and collective bargaining 
and led them to litigation For demacray in industrial setup, the 
gradual trai^ format ion of adjudication to collective bargaining, 

58 Professor Charles Myers, See Supra Note 57 p 556 
59* Supra Note 57 p. 557* 



seems the right direction to be adopted, because an abrupt change 
and banning of adjudication may not be conducive to the interest 
of the workers and the society aS a whole In a planned economy 
of development, as is ours, the work stoppages and unwarranted 
disturbances causing a danger to industrial peace and that too 
by unions which lack organisational maturity in the garb of 
collective bargaining cannot be aporeciated Equally strong 
therefore, are the views of Protaganist of adjudication to continue 
it in the present situation, and they argue that the right to 
strike is not a fundamental and inalienable right of the workmen in 
the present context of the Indian society* negotiations , Mediations, 
Conciliations, Arbitrations and adjudications accordingly may be 
effective substitute of strikes and lockouts a fortiori, the 
alternative to the failure of collective bargaining should not be 
a strike or lockout, if the plannee progress of the nation is not 
to be retarded It may be said that Adjudication should not be 
resorted to as a first step, barring a certain emergent and 
security related disputes 

“In case of failure of the negotiation, mediation 
concicilation and voluntary arbitration, the 
intervention of the government by way of 
compulsory adjudication can be an effective remedy 
to resolve the dispute "60 

in other words, strikes should always be avoided and industrial 
disputes should be decided in accordance with the principles of 

^ , 61 

rule of law 

60. Roberts V C., ‘Industrial Relations * Contemporary 
issues * (1968) p 64 • 

61. Report of tjhe National Commission on Labour (1969) , 
p. 59. 



Adjudication may have its defects but it has by and large 
succeeded in bringing about some measure of industrial peace in 
the country But for the state intervention through compulsory 
adjudication, the industrial relations would have been worse, work 
stoppages longer and what is more important, condition of work 
would, have been less attractive than they are today, if disputes 
had been left to be settled by collective bargaining The best 
course , therefore in the present situation would be to carry on 
with the existing procedure, trying at the same time to remove the 
obvious defects in the system through suitable improvements or 
modifications to make it more acceptable The arguments which impell 
continuation of compulsory adjudication may be marshalled as below j 

i) that the circumstances which necessitated the provisions 
of compulsory adjudication when the Industrial Dispute Act, 

1947 was enacted, still continue ; 

ii) that the parties, particularly unions are still unprepared 
and incapable because of organisational and other weaknesses 
to shoulder full responsibility of collective bargaining ; 

iii) that immediate withdrawal of state intervention through 
adjudication will lead to chaos in the industrial fieia, 
which the country can ill ftfford and 

tv) that there is always the third party to the dispute viz 

the community ; and the state representing the community, 
must have the right to intervene and compell the parties 
to submit to the decision of an adjudicator . • emperical 

62 

data can be no guide to settle the controversy 


62 see Report of National Commission on Labour Ch 23 lR -1 
p 326 ( 1969) z 



The National Commission on labour has noted that in a democratic 
system pressure on Gove rrment to intervene or not to intervene in 
an industrial dispute may be powerful, though it was not convinced 
that collective bargaining is anti-ethical to the consumer interests. 
Because, 


" The requirement of national policy make it 
imperative that state regulations will have to 
coexist with collective bargaining At the same 
tine, there are dangers in maintaining status 
quo There is a case for shift on emphasis and 
this shift will have to be on the direction of 
an increasingly greater scope for and reliance 
on collective bargaining But any sudden change 
replacing adjudication by a system of collective 
bargaining would neither be called for nor 
practical The process has to be gradual A 
beginning has to be made in the move towards 
collective bargaining by declaring that it will 
acquire primacy in procedure for setting 
industrial disputes .-63 

AS tSIe a process collective bargaining cannot be put in a water 
tight compartment as against other means of dispute solutions The 
method of compulsory adjudication is simply a process which is 
adopted when direct negotiations between the parties do not yield 
any result, hence, we' may say that 


- the element of collective bargaining which is the 

essential feature of modern trade union movement 64 
i, necessarily involved in industrial adjudication 

Collective Bargaining and Conmunity of I nterest i 

workers are human beings and a member of the society for which 

they produce They are consumers and citizens also They are a 

factor of production which is lively, thinking, aspiring and equal 


63. ibid p 
64 


327 




n*nr,alore woollen Cotton and Silkmills Co. Ltd. V Their workmen 
(1968) tars) *>B) per oovind Ehatt j. 
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to the employer in terms of human existence Their share in 
production, their well being, their good conditions of working, 
their happiness etc will reflect on the society to which they 
belong The workers desire an equitable distribution of wealth 
which they produce while the employer wants maximum of profit at 
minimum of expenditure through his entrepreneuership -Payment to 
workers in <my shape is an expenditure to his enterprise and his 
interest is to minimise this by all means so that the cost of 
production will be less and quantum of profit greater So within 
the employee and employee relationship in the factory system of 
production, there is perennial clash of interests One party always 
trying to give less while the other party always trying to get more 
This clash under the system is perpetual usually workers are never 
satisfied with the arrangements and pay packets they get Employers 
are always complaining that on the payment of wages and providing 
other facilities they are expending more than is justified The 
process of production must not stop but the demands of the workers 
cannot be stopped So there should be some method by which some 
solution is to be obtained The workers unite and form their union 
while employers also f*cfe their union or Association Hie employees 
with employer initiate a dialogue regarding their demands. Ludwig 
Teller states — 

» The whole process of such a negotiation is 
collective bargaining The Term 'Collective* 
as applied in collective bargaining agreements 
will be seen to reflect the plurality not of 
the employer who may be parties thereto, but of 
the employees therein involved Again, the term 
collective bargaining is reserved to mean 
bargaining between an employer or group of 
emoloyers and bonafide labour labour union "° 


65 Supra Note 9 , p 476 



Ludwig Teller further asserts that — 



" Indeed in the collective bargaining agreement 
is to be found a cul mi bating purpose of labour 
activity "66 

It is well known, how before the emergence of Trade unionism 
and collective bargaining, labour was at a great disadvantage in 
obtaining resonable terms for contract of employment from the 
employer with the development of unionism and collective 
bargaining in the country die employers found it necessary and 
convenient to deal with the representatives of workmen, instead 
of individual workmen not only for the making or modification of 
contracts between the matter of taking disciplinary action against 
one or more workmen but aS regards all other disputes. 

Therefore, it has been rightly pointed out by the Supreme 
Court that — 

" Having regard to the modern conditions of the 
society where capital and labour have organised 
themselves into groups for die purpose of 
fighting their disputes and settling them on the 
basis of the theory that 'Union is strength* 
collective bargaining has came to stay "6u 

The industrial Disputes affect not only the worker and the 
employer but also the society and in turn die government, so in 
their solution not only the peace in the industry comes but the 
whole society takes a sigh of relief. AS such. 


66. ibid 

67 Ran Prasad Vishwakanna V Industrial Tribunal (1961) 1 LLJ 504 

(507) (SC); Kanal Chandra Gangul 1 V Central Government 
Industrial Tribunal (1971) Lab 1C 560 (590) Pat <t>B) 

68 D.N.Banerjee V P.R.Mukherjee (1953) 1LLJ 195 (199) also see 
Gauhati Transport Association V Labour Court (1969) Lab IC 1568 

(1570) (Ass & Nag), Newspapers Ltd V Industrial Tribunal (1957) 
11 LLJ 1 (5) (SC) 



218 


■collective bargaining, being the order of the 
day in a democratic welfare state, should 
encourage trade union activities which must 
shun all kind® of physical threats, coercion 
or violence it must march with a spirit of 
tolerance, understanding and grace in dealing 
with the disputants such activities should 
foster mutual confidence. Trust and Cooperation 
between the employer and the employee it 
should not be treated as irk some by the employer 
in the best interest of his business or industry* 
dialogue with representatives of a union help 
striking a delicate balance in adjustments and 
settlement of various contentions claims and 
issues "69 

7 • Collective agreements and their Contractual Efficacy — 

It is clearly settled that unions of workers and associations 
of the Employers can make contracts The contract of membership 
which both make is one important example It had in fact happened 
in past that Employers Association and Trade Union did give to 
their agreen>ent that force of contract which may be enforced The 
best known examples were the famous terms of settlement in the 
Boot and shoe Industry of 1895 in England, drafted by Sir Court nay 
Boyle, Parma non t secretary of the Board of Trade* 

A Position in India s 

The collective agreements arrived at in between the workers 

or their union on one side and the employer or association of 

employers on the other side, if through direct negotiation 

between the parties without the intervention of any third party 

or agencies created in the Industrial Disputes Act, 1947 come 

into being, such agreement shall be binding between the parties 

70 

who entered into the contract while a settlement arrived at 


69. Bharat iron works v Bhagubhai Balubhai Patel (19 76) Lab 1C 4 

(scy 

70. See section 18(1) of the industrial Dispate Act, 1947. 
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through the good offices of the conciliation officer has given 

extended operation It is binding not only on the parties to 

settlement, but is also binding on all the workmen of the 

establ ishrw nt, whether such workmen are parties to the settlement 

or not, on the assumption that the conciliation officer is 

required to ensure not only that the settlement is voluntary, but 

*71 

also that Lt is fair and reasonable Thus in India, the 
collective agreements statutorily have been given the force of 
enforcibility The question of acquiescence of workers does not 
arise 

" tfhen the settlement arrived at between the 
company and a vast majority of workers is 
just and fair and also accepted by them in 
totality, the question of acquiescence does 
not arise "72 

The settlement of labour disputes by direct negotiations or 

settlement through collective bargaining, is always to be preferred, 

for as is obvious it is the best guarantee of the industrial peace 

which is the aim of the legislation for the settlement of labour 
73 

disputes . 

Thus in Ihdia, the collective agreements are legally biiiding 
and enforceable as a contract It is always preferable to 
incorporate the terms of the collective bargaining agreements in 
the individual contracts of each worker's service contract Those 

71 ibid sec 18 0) see Ram Nagar Cane and Sugar Co v jatin 
Chakravarty AIR i960 SC 1012 Herberts one Ltd V workmen AIR 
1977 SC 322. 

72 M/s Tata Engineering and Locomotice Co Ltd V Their workmen 
AIR 1981 SC 2163 

73 New Standard Engineering Co Ltd V N L.Ahhyankar AIR 1978 
SC 982. 


who are non-members or do not agree with the policy or items of 
agreements arrived at through the negotiators of collective 
bargaining agreements, may exclude themselves from the incorporation 
of collective terms in their individual contracts and remain 
excluded from the rights and benefits flowing from such agreements, 
if the scheme of incorporation of terms of collective agreements 
to individual contract is introduced But this scheme will be 
operative only where the agreements are arrived at under section 
18 (1) of the Act 

Position of England j 

In England, aS asserted by Sir Freund, 


"There was thus nothing in the law itself to explain 
the fact, that before the Act of 1971 went into 
operation British Collective Agreements were 
generally not contracts This can only be explained 
by the lack of that intent to conclude a legally 
binding contract which is an indes pens able element 
of contract making as much as offer and acceptance 
and consideration That the intent did not exist 
and that for the reason collective agreements were 
not aS a rule contracts in the legal sense, was the 
conclusion of which the Donovan Commission arrived 
at in its reports " 74 


The collective agreements are not treated aS contracts in 
the strict legal sense because of lack of intention to make a 
contract and because of lack of privity 

The change in importance of "conduct" as method of 
establishing terms of the contract is a trend of recent origin 
Now the inc "easing use is being made of the device of explaining 
the actual < onduct of the parties aS non-obl igatory in character 
and hence a not giving rise to contractual rights and duties 


74 Kahn -Freund, Sir Otto* Labour and The Law (Hamlyn Lecture 
•eries), London, 1977, p 126-27* 



In Young V Canadian Northern Railway Co (1930) the issue 
was whether a collective agreement concerning the order in which 
employees would be made redundant was incorporated into the 
individual contract of employments, the principal ground for 
holding that the agreement was not so incorporated was that its 
implementation in fact by the company was not conclusive of its 
establishing contractual liability because the implementation did 
not have to be explained in terms of the employers regarding himself 
as under contractual agreement and obligation 

• The fact that the Railway Company applied the 
agreement to the appellant is equally consistent 
with the view that it did so, not because it was 
bound contractually to apply it to him/ but 
because as a matter of policy it deemed expedient 
to apply it to all ^ 

The result, as desired by the collective agreements, if, are 
allowed to materialise, it is very difficult to assert that it was 
because of some policy and not because of collective agreement 
obi igation 

tin 

In Ford 4o tor Co Ltd V AUEFrf such agreement came to be 
seen not as a contracts on the civil law sense but as 'Gentlemen's 
Agreements • which unless the parties specified otherwise were not 
intended to be legal contracts between employers and unions - a view 
upheld aS the correct approach to collective agreements in the above 
case in this case. Ford Motor Company failed to obtain an injunction 
from the High Court against unions allegedly acting in breach of 


75 (1931) AC 83 (PC) 

76. ibid - p 86 


77. Ford Motor Co V amalgamated 
workers (1969) 2 QB 303; See 
(1973) 1RLR 143 (NIRC) • 


Union of Engineering and Foundry 
also Stuart V Ministry of Defence 



procedures agreed In certain collective agreements, because those 
agreements were the court held, not intended to be legally binding 
between the company and the unions Lord wedderbum observed — 

" Of course the te rms of the many thousands of 
British Collective agreements do have some 
legal effect, that effect is achieved not at 
the collective level but by their incorporation 
with each workers individual contract of 
employment "78 

AS such, if the collective agreements are to be incorporated in 
each workers individual contract of employment for giving it legal 
effects, the point of being a non member worker, of a workers union 
becomes irrelevant for testing the effect of collective agreements 
on such workers But if, the collective agreements are regarded as 
•policy charger* of the industrialists and they implement certain 
decisions affecting the employment contract of workers the benefit 
goes to all and a non member worker also gets the same benefits The 
non member worker gets the fruits of the bargain as a dole while a 
member worker gets the fruits as a matter of right 

Some Lawyers have pointed out that the theory of implied 
contract operates in the case of collective bargaining agreements, 
bedause both the parties feel bound to observe the terms of such an 
agreement Breach of the term by either party will lead to shattered 
industrial peace and unders tanding - and this becomes the sanction for 
the observation of the terms of the collective agreements 


78 " The New Structure of Labour Law In Britain" Lionel Cohen 

Lecture delivered on 30th May, 1978 by Lord wedder bum of 
Chalton at Hebrew University Jerusalem, (journal of the Bar 
Council of India Vol 7 (4) 1978 p 38 The Lord has tried 

to reconcile the matter by Christening and categorising the 
law as collective - labour law and Industrial Labour Law 



AS such, the collective ag re orients in strict legal sense may 
not be legally binding but in practice because of sanctions their 
temts are invariablv implemented either as a matter of policy or 
as a result of the legal obligations which can be ascertained only 
after a factual enquiry of each case. 

The Present Position of Collective Bargaining in India j 

The Collective Bargaining in India does exist at local level 
aS well as in the shape of centrally organised politically 
dominated organisations of federative charater The problems of 
outsider leadership, multiplicity of unions at local level, 
bloated membership, recognition by the employer and accosting of 
bargaining age nt : status to a union are still looming large escaping 
solutions yet, the impact of collective bargaining in doctrinaire 
and philosophical sense, that is as a matter of principle has been 
spectacular in India and its imprints are visible in the shape of 
multiplicity of unions though of weak strength and for political 
and other ulterior purposes Day by day, by the expansion of 
industrial units in public as well as in private sector, the trade 
unionism is also coming of age and in an industrialist programme of 
action labour finds a place workers-cause has become an item for 
caress and nurturing, they have become an entity to be taken care of, 
if the project of industrial production is to get through 
successfully From workers point of view it is advisable to have one 
union in one industry and its leadership from the within as a motto 
It is alleged that an outsider leader is more interested in his own 
policies thin the welfare of the workers It may be true But it is 
also true that an organisation of workers may not have, always a 



capable leadership Further, the political nexus of an outsider 
provides protection and a means in fulfilling the over all packages 
of demands of the workers by patronising the higher political 
bosses who frame the policies of the country The spurt of social 
security legislations, may be, for vote - catching device, yet they 
serve in the long run the interest of the majority of workers 
The apathy towards an outsider leadership seems misconceived, 
because an insider office bearer of a union becomes an outsider, 
the moment, he j_s dismissed by the management of the establishment. 
Multiplicity of Unions breeds weak unions serving the ends of the 
employer giving him an opportunity to divide and rule and as such 
hurting the cause of workers a responsible leadership of workers 
union, having the support of majority of the workers so that it may 
function as a genuine bargaining agent is the cry of the day Too 
much of agitations, strikes and work stopoages with its cogent 
methods for • achieving the result of collective bargaining or 
implementation of the doctrine of collective bargaining in its 
perverted shape is to be discouraged 

In a democratic country like India, the place of collective 
bargaining, where collective will and wisdom is expected to 
participate, can not be overlooked The ills by which the system 
Suffers can be capitulated because of awareness aroused in workers 
due to recent educational awakening and the hard experiences of the 
working conditions and their solutions by means other than the 
collective bargaining In some regions the long spell of strikes 
has led to the closure of the establishment itself The number of 
sick units have enhanc d and where the cause was industrial dispute. 



the adamant attitude of the parties to the disoute to stick to 
their demands at the cost of closure is not a healthy trade 
unionism Any demand for better conditions has to be linked with 
productivity The employers may be justified in rejecting the 
demands of the workers where the demand is beyond his control or 
capacity to fulfil It may be said that the worker is always 
justified in seeking a better condition of service but where the 
existence oi the concern is at stake, a reasonable trade unionist 
must agree with the present facilities provided by the employer 
with an eye for the future 

The workers should feel involved in the concern in which 
they work This idea has been translated into action by allowing 
the participation of workers in managing the affairs of the concern 
in which they work This participation of workers in management is 
the anti- thesis of collective bargaining 

In olanned economy, where the development of the country as 
a whole is aimed within a time schedule, the solutions of industrial 
disputes by means otl r than the collective bargaining is resorted 
to, so that timely solutions without work stoppages may be achieved 
In India when negotiations fail, the process of mediation, 
conciliation arbitration and adjudication, is no doubt resorted 
to but at the same time of late, the concept of ‘wage - Boards • in 
& any important industries is also emerging, which is nothing but a 
result of Bipartite or Tripartite negotiations to clinch the 
issues-^a refined form of collective bargaining 
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Origin of International Labour Organisation may be 
attributed to the pioneer thinking of reforms^ - , reconstructing 
needs of peace and development after the I world war (1914-18) 
and to relieve the workers world over from the exploitations 


caused to them because of the industrial revolution Ihe 


Industrial Revolution in European Countries brought in many new 
consumer products for use through the system of mass production 
in factories The social set up on agrarian base transformed to 


industrial base making workers a central factor of production 


1 « 


2 


The cultural approach and social philosophy regarding the working 
class and their own outlook also changed because of efforts of 
reformers like Robert Owen 2 in the over all social frame work of 


eighteenth century society where working class was no more than a 
saleable commodity In those days, the extent of production and 
profit of the employer bore a direct bearing on the extent of 
exploitation of the working people Every right thinking man 
amongst the masses was realising that there should be some reform 
some curb, scene amelioration and some change in the then state of 


Drking class This groping for reform continued nearly for a 


' — ^ 

. . o--. -w, uTZyani Ht 89-1854) a french socialogist revived 

*? 5 ^££rts P for international action once initiated by Robert 
ie efforts - (1783-1859) , a French manufacturer an ardent 

lab^f iforms Kail Marx and Friedrich Engels 
S££S r o* the eoxad unite" faO In the service of 

ccial progress"* ILO (Geneva) 1969 p 21,30) 

nKorf ntjpn (1771-1858) A Briton humafcnist industrialist who 
^nSd^ ind^s trill Township NEW LANARK where in shorter working 
emnded an Entertainment, education of 

Se vo^rs L^cSope rative societies and 
arketlng^as 0 intro uucedT (• ILO and mala in ^rsnlt of social 
ustice* ~S N Dhyani, 1977, P 4) 
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century and ultimately the International Labour Organization was 
established in the year 1919, with a scroll on the foundation 
stone of head quarter building of ILO in Geneva, which reads 1 


" If you wish peace, cultivate justice" 

There can be no peace without- social justice, a social justice 
rooted in that order within which men live, work and have their 
being Behind the establishment of ILO, there was a cumulative 
effect of many an international conferences, efforts of the working 
class itself and the political consciousness of fre dom and 
democratic way of life 
Some of the Important Conferences - 


The First International Labour Conference was convened in Berlin 

in the year 18 91 in 1900, a voluntary organization called, *The 

International Association for labour legislation' held its first 

conference The Association was composed of autonomous national 

sections and was financed by voluntary contributions from 

4 

Governments and individuals 

In 1905 and 1906, two more conferences were convened at Berne 
by the Swiss Government at the instance of the International 
Association for Labour Legislation Two important conventions were 
approved at the Berne conference - The first, prohibiting the use 
of white phosphorous, and the second prohibiting night work for 


3* "The ILO in the service of Social Progress", ILO (Geneva) 
(1969) p 2. 

4 'India and International Labour Organisation - Fifty years in 
Retrospect' (Government of India, Deptt of Labour and 
Employment, 1969) p*2. 



women This may be s a id a definite starting point for a regular 
International Labour Organisation 

During the first world war, the labour welfare activities 
were suspended but as the war was nearing its close., there was a 
general feeling that thn labour should have a distinct place in 
the peace -treaty While the peace talks were in progress the 
Paris peace conference appointed a commission on International 
Labour Legislation on 3ls t January 1919 The Commission was 

"to enquire into conditions of employment from 
the international aspect and to consider the 
international means necessary to secure common 
action on matters affecting conditions of 
employment, and to recommend the form of a 
permanent agency to continue such enquiry and 
consideration in cooperation with and under the 
direction of the League of Nations "5 

It was composed of the five great powers of the Peace conference - 
The u.S.A., U K France, Italy and japan and representatives of 
Belgium Czechoslovakia, Cuba and Poland. Its chairman was Samuel 
Gompers President of the American Federation of Labour, and The 
Right Honourable G.N.Bames and Mr Colliard were the two 
Vice-Chairmen It was this conmission which framed the constitution 
of the International Labour Organization This was adopted on 
llth April, 1919 and later embodied as part XIII in the Treaty of 
Versailles 

The pre£ ent I L 0 has been influenced by the second world war 
(1939-44) , so far as its objects are concerned In 1944, the 
Philadelphia session of the international Labour Organization laid 

5 Johnston G.A. t "The international Labour Organization", 

(1973) p 12 
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down two basic principles First, it may be the central aim of 
national and international policy to achieve such conditions as 
would enable all human beings to pursue their material well being 
and their Spiritual development in conditions of freedom and 
dignity, of economic security, and, secondly all national and 
international efforts should be judged in the light of this aim 

Thus the original constitution of I l 0 was amended in 1946 

incorporating the Ehiladelphia Declaration which reaffirmed the 

fundamental principles on which the ILO is based The original 

constitution of the XLO sought to redress only the sufferings of 

labour througn the instruments of conventions and Re corrme ndat ions . 

The amended constitution provides in its ambit ensuring of adequate 

living wage 0 social security and the right of freedom of association 

besides improving of the condition of labour It also provides such 

measures as vocational training and technical education which 

sharpen the workers personality and skill Thus the ilO was enabled 

after 1946 to undertake a wide range of functions cove ing not only 

* conditions of labour but also embracing several 
aspects of Labour welfare and Industrial 
relations *6 

The fuctions of the ILO can be Suimie d up in two words j Legislation 

7 

and information This signifies formulations of international labour 
standards as the main purpose of ILO 

The ILO created as a part of the League of Nations is an 
association of Nations financed by the member nations themselves 

6 Bhir, B.S A Survey in ed Dimensions of Industrial Relations 
in India (Bombay 1970) p 29. 

7 Supra Note 5 p 88 
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One of the unique features of the ILO is its tripartite structure, 
i e it is composed of three groups - representatives of the 
Government the workers and the employers All the three groups have 
a share in controlling it in shaping its policies, working out its 
programmes and supervising their executions. 


India's Membership 


India has been a member of the ILO since its inceotion in 

1919 and have had a close and active relationship India is founding 

member state of the ILO, though India was not fully independent yet 

it was admitted with in the fold of the organization However, its 

membership of the le acme of Nations and the ILO had not gone 

unchallenged, on the basis that it would give an additional vote to 

the United Kinadom ® The British Government had to give an assurance 

that British India was 'democratically administer d' and upon this 

India along with Coin a, Iran Japan and Thailand were the few Asian 

9 

Countries to be admitted to the ILO membership 


India has been a member of the ILO 's Governing body since 
1921 by virtue of the country being one of the ten "Countries of 
chief industrial importance" India is also a member of the i4 
standing committees Indian representatives of workers and employers 
organizations have also been regularly elected to the Governing Body 

Indian particioation in the deliberations of the ILO is not 
confined to the theoritical level only but Indian approach has been 
practical also The objectives and principles enunciated by the ILO 

p &mir z^l i Fifty years of the ILO and ASia International 
“biLf Review vol 996 (1969) P 348 

9 ibid 



have been given a pri_tical shape by the Indian actions vjhxle 
enshrining the concept of fundamental rights irt its constitution 
India has incorporated the objectives of the ilo _s fundamental 
rights of citizens making exploitation through forced labour^ 
child labour and traffic in human beings as violation of 
fundamental rights 

In pursuance of its deep commitment against Apartheid, 
the Government of India has offered training facilities i n India 
to members of the Liberation Movements of Africa and the front 
line states to fulfil this commitment the Indian Government has 
contributed £ 100,000 for a period of four years to facilitate the 
training programmes in the field of Industrial Vocational Training, 
Hotel management and secretarial training covering communication 
modes as well 

In Nov , 1928 the ILO established a Branch Office in 
New Delhi to serve as a link withfcits head quarters at geneva and 
Indian workers Employers and the Government The concept of 
Tripartism :n India with regard to labour policy, labour 
legislation labour administration and industrial relations 
completely bears the impact of and" is closely modelled on the 
Tripartite structure of the ILO No doubt inspired by the Tripartism 
of the ILO The Royal Commission in India recommended m 1931 the 
creation of a machinery of the national level with a view to 
framing rules and regulations for the application of labour 
legislation and formulation of legislative policy 


9a ILO, The ILO and Africa, 44 (1966) 
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Tripartism has further percolated in Indian Labour relations 
on the model of ILO*S Industrial Ccxnmittees and a number of 
Industrial Tripartite committees in the field of Plantations, 
Chemicals and other industries have been established Tripartism 
is followed in all the statutory bodies cons tituted by the Ministry 
of Labour, Government of India 10 Similar committees with 
tripartism have been established by various State Gove rnnenti also 

For ratifying the conventions of the ILO a Tripartite Committee 
has been set up having a participation of representatives of 
employers and the workers under the Chairmanship of the secretary. 
Ministry of Labour, Government of India 

Objectives of the ILO : 

" as a light house throws its beam abroad into 
the darkness searching out and illuminatu 
obscure and hidden places so does the ILO 
serve to explore and discover those parts of 
the earth where men work in hardship and 
privation, awaiting the day when principles of 
justice and humanity shall reign "H 

In practice, the fact is that the ILO reaches right through the 
national or industrial framework to the individual worker at his 
work place Through Vo ious entities and channels, national or 
occupational the work of ILO affects the productivity capacity 
and conditions of life and labour of all who till the soil, turn 
raw mate rials into finished goods, drive machines or render 


10 Minimum wage control Advisory Board, Advisory Committee 
(Dock workers) and Dock Labour Boards central Boards of 
Trustees of the provident Fund Scheme The Advisory Conmittees 
for Coal and Mica Mines Labour VPlfare Fund and the Central 
Board for workers Education, etc all have tripartite structure 

11. “Labour Faces the ®w Age," A workers Education Manual, ILO 
(Geneva) f 1965, P 8* 
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services Thus ideals do not remain ideals but actually are 
practiced and given a proper shape it also proves that ILO is an 
important humanitarian institution set up to protect the interests 
primarily of the workers of the world 


The preamble of the constitution of ILO is almost entirely 
devoted to highlight the objectives of ILO As per preamble, the 
main objectives of the tt.o are * 


i) Improvement of conditions of work 

ii) Regulation of the hours of work, including day 
and week 

iii) Regulation 6 f the labour supply 

iv) The prevention of unemployment ; 

v) To provide adequate living wage , 

vi) To protect the workers against sickness disease 
and injury arising out of his employment 

vii) To protect the interest of workers employed in 
countries other than their own ; 

viii) Recognition of the principle of equal remuneration 
for work of equal value 7 

ix) Recognition of the principle of freedom of 
association 

These objectives reflect the sentiment of justice and humanity, 
by which the High Contracting Parties were moved to agree to the 
formation of ILO These objective aim to achieve social justice, 
which the preamble of the cor^titution of ILO, declares to be the 
very basis of universal and lasting peace in the world 


12 * * The ILO in the service of Social Progress", ILO 
(Geneva) (1969) p 1 
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The Ihiladelphia declaration of the international Labour 
Conference of ILO on 10th May, 1944, formed the basis of the 
amendment of the ilO constitution in 1946 

It reaffirmed that — 


a) Labour is not a commodity 

b) freedom of expression and of association are 
essential to sustained progress 

c) poverty anywhere constitutes a danger to 
prosperity everywhere 

d) the war against want requires to be carried on with 
unrelenting vigour, and by continuous and concerted 
international effort in which the representatives of 
workers and employers enjoying equal status with those 
of governments join with them in free discussion and 
democratic decision with a view to the promotion of 
the common welfare 

Believing that experience has fully demonstrated the 'Truth 1 of 
the statement in the constitution of the ILO that lasting peace 
can be established only if it is based on social justice the 
declaration affirmed that — 


* all human beings irrespective of rate, creed 
or sex have the right to pursue both their 
material well being and their spiritual 
development in conditions of freedom and 

dicnitv of economic security and equal 
opportunity " 

The declaration recognised the solemn obligation of the ILO to 
further atong the nations of the world programmes which world 


achieve — 

a) full employment and the raising of standard of living 

b) the emoloyment of workers in the occupation in which 
they can have the satisfaction of giving the fullest 



C) 



measure of their skill and attainment and make their 
greatest contribution to the common well being 
the provision, as a means to the attainment of this end 
and unaer adequate guarantees for all concerned of 
facility s for training and the transfer of labour, 
including migration for employment and settlement ; 

d) policies in regard to wages and earnings, hours and 
other conditions of work calculated to ensure a just share 
of the fruits of progress to all and a minimum living wage 
to all employed and in need of such protection , 

e) The effective recognition of the right of collective bargaining , 
the cooperation of management and labour in the continuous 
improvement of oroductive efficiency and the collaboration of 
workers and emoloyers in the preparation and application of 
social and economic measures 

£) the extension of social security measures to provide a basic 
income to all in need of such protection and comprehensive 

medical care 

g) adequate protection for the life and health of workers in all 
occupations 

h) provision for child welfare and maternity protection 

i) provision of adequate nutrition, housing and facilities for 
recreation and culture and 

J) the assurance of equality of educational and vocational 
opportunity . 




This declaration further af finned that — 

* T ^ e Principles set forth in the Declaration are 
fully applicable to all people everywhere and 
that, while the manner of their application must 
be determined with due regard to the stage of 
social and economic development reached by each 
people, their progressive application to people 
who are still dependent, as well as to those who 
have already achieved self government is a 
matter of concern to the whole civilized world 

After specifying the -’hove objectives, the Declaration pledges 

the ILO 's cooperation with other organisations which share the 

responsibility for pursuing the goals of ILO Thus the Declaration 

of Fhaladelphia, redefined the fundamental aims and purpose of the 

organisation in the light of the needs of a new post war era 

ILO and its relevance to Industrial Employment Cortract in Irdia 

The impact of industrial revolution in India was realised nearly 
after one hundred years of its impact on European Countries The 
mass production in factory system began in India also and all those 
elements began to centralise which set a capitalist economy in 
motion where profit making is the sole aim of the capitalist In that 
system the labour is treated simoly as a factor of production - an 
element anc item of cost The human aspect of the working class is 
ignored The employer is interested in extracting the maximum work 
from the workers at the lowest cost The welfare. Living wage. Hours 
ofwork, Rest, Night work by the women and children. Minimum wages, 
social security Maternity protection Collective bargaining Right 
to form associations workers participation in management, safety 
measures. Reasonable conditions of working with atleast adequate 


13. Ehiladelphia Declaration, 1944 Article v. 
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light and ventilation, overtime payment, payment of Bonus, 

Gratuity^ Pension Provident Fund etc were the concepts which 
were unknown in the capitalists plan of action The India was 
British India - a colony of Britishers The Industrialists, 

Planters and Factory owners were also Britishers in majority So 
their main aim was to earn profits and perpetuate the British Raj 
by making India a source of raw materials and a big and a ready 
market for their finished goods 

The foundation of IisO in 1919 was a great event for India, 
because, virtually upto that time there was no legal base for 
pursuing the bonafide trade union activities at different 
industrial centres in India The awakening, the conceptual 
formulations ana the world wide support of the causes of working 
class spearhi aded the activities of the working people in India in 
legislative, judicial and practical trade union activities with 
success The awakening that the working class is not a comnodity 
but a human being just like those who are owners, capitalists, 
employers, managers and entrepre nuers led them to realise that 
unity and concerted action may be an answer to the dictates of the 
exploitations committed over the workers by the employers The unity 
of workers their strikes and their just demands forced the then 
Government also to think that Government is meant to keep peace, 
law and order and its action must cover not only the interests 
of the capitalists but also the interests of the workers and 
more so the interest of the society as a whole as a result of 
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all this, the legislations covering the needs and demands of 
the working class were passed, many of them had their origin 
conceptually in the conventions and the Recommendations of the 
ILO 

The British India was one of the founder members of the 
ILO and happened to be a permanent member of the governing body 
since 1922 as a result of the declaration that British India was 
one of the ten states of Chief industrial importance as such the 
concept of ‘tripartism' in solving problems concerning the working 
class has been the sole guicing principle Moreover the social 
justice, world- peace etc were so propogated and understood that 
the prooer role and Diace of working class could not be ignored^ 
irrespective of the system of governance at a particular country 
The struggle for indeoendence and the role played in that struggle 
by the working class cannot be overlooked m case of India The 
zeal, the motto and f i modusoperendi percolated from the ideals 
of the ILO Even after Independence i p 1947 -The ILO has not been 
Irrelevant Prohibition of bonded labour^ care of migrant labour, 
equal pay for equal work etc have found their place not only in the 
Indian Constitution either as a fundamental right or as a directive 
principles of state policy but have seen the light of the da> as a 


14 The workmens Compensation Act, 1923 Hie Trade union Act, 

1926 Payment of wages Act, 1936 The Industrial Employment 
(Standing Orders) Act, 1946 The Industrial Dismiss Act 1947 
The Minimum wages Act 1948 were the main legislative support 
to the working class Though the children (pledgmo of Labour) 
Act 1933 The Employers Liability, Act, 1938 and weekly Holiday 
Act! 1942 were some other supporting pieces of Legislation 



distinct statutes also 


15 


The Payment of Bonus is now controlled through legislation 
not through the whims of the employer The participation of 
workers in management, the democratic collective bargaining, 
the worker's educatt >n the res pons iole trade unionism etc are 
the new developments brought about by the deliberations of the 
ILO which a tie as t surely meets once in a year with delegates from 
the world ove r 

The Indian Labour Conference^ -6 , the different wage awards 
in different industries, the evolution of code of Discipline for 
employed and workers alike, reference of disputes where collective 
bargaining, reconciliation, arbitration etc fail by the Government 
for adjudication or where Government feels an early solution is 
necessary the reference to adjudication may be made at first hand 
without testing the efficacy of other means of solving the disputes 
All these developments are due to the awakening inculcated by the 
propaganda machinery of the ILO and its other constructive 
activities like training programme technical aid and cooperation 
for the development of human resources 

This shows the relevancy of the ILO to the cause of working 
classes all over the world and India is no exception The 

15 Tea Districts Emigrant Labour Act 1932 merged to the Plantation 
Act, 1952 Maternity Benefit Act, 1961 Hie payment of Bonus 
Act, 1965 Hie Contract Labour (Regulation and Abolition) Act, 
1970 The Gratuity Act, 1972 The Payment of Bonus (Amendment) 
Act 1972 Kerala Agricultural Labour (Migrant) Act, 197J, The 
Bonded Labour System (Abol ition) Act, 1976 Equal Remuneration Act 
1976 Emigrant workers (Regulation & condition of service) Act 
1979 Employment of children (Prohibition and Regulation) Act, 
1986 etc 

16 Established in 1942 aims of uniformity in Labour Legislation 



standardization in working conditions so that uniformity of 
treatment is ensured, has ccme, because of the ILO The beginning 
from minimum wages to fair wages and then to living wages was the 
most important agenda of consensus which we find in between the 
employers and the working class because of the reality understood 
by all the parties due to the constant deliberations of the ILO 

The imoortant elements of a contract of employment happen 

to be the working conditions of the workers, their wages and other 

benefits and perquisites ^hich they must be allowed while they are 

actively in employment and after their employment is over i e when 

they have retired from active service These agenda of social 

securities got their origin first conceptually and then in real 

practice because of the awakening, thinking and standardizations 

preached by the ILO Thus the relevance of the ilO to the contract 

of employment in any country of the world is quite efficacious and 

India is also one of the beneficiaries The ILO and its conventions 

provided jural base and philosophical ideas to the post - independent 

labour ~:r'sg -^nt relationship and thereby contributed to the 

17 

welfare of the Indian Labour 

ILO Standards relevant to Indian Industrial Employment : 

The ILO tries to achieve its objectives through formulations of 
standards by means of conventions Recommendations and Resolutions 
so that a uniform behaviour is meted out to the workers world-over 
The conventions and Recommendations adopted by the conference provide 

17 justice oulab Gupta - Our Industrial jurisprudence, CILI, 

Jabalpur 1987 p 30* 



a means of Translating the constitutional objectives into more 

17a 

specific rules and guidelines ILO member states have 

recognised the role hich ILO standards can play as a means of 

ensuring balanced economic and social development and in securing 

recognition of the need for improved living and jorking conditions 

both as a contributing factor to and as the ultimate purpose of 

18 

economic development In its standard setting activities the 

ILO has endeavoured to build in successive stages a solidly based 

19 

structure caoable of giving concrete results The international 

standards established by the ILO are set forth in a large number 

20 

of conventions and recommendations These standards have not 

been established as an abstract ideal towards which national 

activities should be directed On the contrary they are as a rule 

recognised minimum standards so that their implementation should 

21 

be feasible even in less developed countries 

The ILO has three main organs — 

a) The International Labour Conference ; 

b) The Gove mi ng^Body and 

c) The International Labour Office, controlled by 

22 

the Governing body 

17a Labour Administration Training Material, selected Inter- 
national Labour Conventions and Recommendations (Vol 2) ZLO- 
ASian and Pacific Project for Labour Administration (a P°LA) 
Bangkok, 1985 - p 137 

18 Johns to ne , G.A “International Labour Organisation* (1973) P*88 

19 "Ihe ilO in changing world" International Labour Office, 
Geneva (1958) p 6 

20 " The ILO and Human Rights“ international Labour Office 
Geneva (1968) P 1 

21 "Labour Faces the New Age " International Labour Office 
Geneva (1965) p 10 5 

22 Article 2 Constitution of the ILO 



Ajiong these organs, the conference acts as the Supreme Legislative 
organ of the organisation. Governing Body as its executive council 
and the International Labour Office as the secretariat operational 
head quarter and a store house of informations The work of the 
conference and the governing body is supplemented by that of 
Regional Conference and Committees Industrial Committees and 
analogous bodies, committees of experts. Panel of consultants and 
other special conferences held from time to time 

The proposals of the International Labour Conference may 

take the form either of a convention o^ a Recommendation A 

convention Ls a treaty or agreement which if ratified creates 

binding int* mational obligations for the country concerned On the 

other hana a 'Recommendation* creates no Subh obligations but is 

essentially a guide to national action and may be implemented in 

23 

parts and to the extent possible The difference between the two 

may be in brief described as - Conventions are agreements designed 

for ratification which are binding on the states that have 

ratified them The ratifying state undertakes that its leaislation 

and national policy will be brought into line with the standards 

24 

laid down in the convention concerned 

A Recommendation is not binding in the same sense as a 

convention* Recommenc ^ tions are essentially guides to national 

25 

action without creation of the international obligation 

23 see Supra Note 2 p 93, 

24 “The ILO in the service of social Progress", international 
Labour Office Geneva (1969) p 100 

25 Ibid 
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A no uhe r form of the expression of the will of the International 
Labour Conference is a Resolution This is intended to draw 
attention to an issue which may be the subject of a future 
convention or re comme ndat^ion Resolutions play a secondary role 
and do not create any legal obligation for the member states 

Even thouah the conventions gam the force of law only on 
ratification the fact that they are formulated for domestic 
apolication on the basis of consensus arrived at on an international 
plan, despit the differences in the economic, socic-1 and political 
systems of its members must be construed as a unique contribution 
of the ILO 2b 

The various conventions and Re com P ndations adopted by the ilO 
mav be catecorised ana summarised under the following heads — 

I ILO standards and the Indian Constitution 

II ILO stanaards and right to Association 

III ILO stanaards and working conditions of the 

worke rs 

IV ILO standards and wages 

V ILO standards and social security 

Vi Ilo standards and forced labour 

VII ILO stc-dards and women workers 

VIII ILO standards and child labour 

I ILO Standards and the Indian Constitution : 

“ we the people of India resolved to 

constitute India with a sovereign socialist 
secular democratic republic adopt 

enact and give to ourselves this constitution" 


26 DhyaimS.N International Labour Organisation and India 
(1977) p 110 




are not only the important part of the preamble of our constitution, 

but also mark the beginning of th6 era of a new constitutional 

27 

culture in India In 1950 India became a sovereign Democratic 

Republic and a constitution was adopted which became sovereign law 
28 

of the land It is interesting to note that there is a 

remarkable similarity between the preamble of the Indian 

Constitution and the ILO when read with the Declaration concerning 

the aims and purposes of ILO adopted to Twenty sixth session of the 

International Labour Conference at Philadelphia popularly known 

29 

as the Philadelphia charter of 1944 For instance, the 
expression, ‘Labour is not a Commodity* of the ILO constitution 
can be equated to dianity of individual 'in the preamble of Indian 
constitution 'Freedom of Expression and Association' of ILO with 
'Liberty of thought and expression also freedom of association* 
etc of the Indian Constitution convey the same meaning Similarly 
the right of all human beings irrespective of race creed and sex 
to pursue their natural well being of the ILO can be equated with 
•Equality of status ana opportunity* and 'Liberty of faith and 
belief' of Indian Constitution The similarity becomes even more 
s trikina when the Indian constitution lays down in greater detail 

what it calls the Fundamental Rights and Directive Principles of 

, , 30 

State Pol icy 
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With regard to V influence of ILO on the Indian Constitution 
the Report of the committee on Labour welfare (1969) observes — 

M with a clear guidance of what should normally 
be provided under welfare amenities to workers , 
from this highest organisation of labour in the 
world the framers of the Indian Constitution 
also paid due attention to the amelioration of 
working classes of the country **31 

Thus the Indian Constitution has made a specific mention of 

the duties that the state owe to the labour to their economic 

3 2 

upliftment and social regeneration 

II ILO Standards and Right to Association j 

"Freedom of Association is one of the foundations on which we 

build our free nations* Thus asserted Sir Abubakar Tafawa Badewa 

the then Prime Minister, of Nigeria, while opening the first ILO 

33 

African Regional Conference in Lagos in 1960 Preamble of the 
constitution of the ILO expressly recognises the principle of 
freedom of association as one of the means of improving the 
conditions of the workers and establishing universal peace 

In the beginning of industrial revolution, the concept of 
• freedom o e contract* and inaction of the state on the basis of 
supposing workers and employers on equal footing and market forces 
to be the deciding factor of worker'- well being, led, in fact, 
the emoloyers to command an unfettered right to run their business 
The idea of workers participation in the management was alien to 
them 'Freedom of Association* in the same manner was not a right 

31 * Report on Labour welfare - 1969" - Government of India 

Publication p 10 

32 See Article 19 a) (c) , 39,41,43,43a etc. 

33 Supra Note 2 p 90. 



of the workers 34 Combination Acts of 1799 and 1800, declared 

association of wor<ers in any form, an illegal act giving a 

protection and freedom to the employer regarding hio business 

activities The century long struggle of workers led to the 

establishment of ILO in 1919 and trade union flourished only after 

1919 The righu of association to unorganised sector on priority 

basis W aS given by the ILO on the assumption that workers are on 

the path of organising themselves by its Right of Association 

(Agriculture) convention 1921 In the year, ILC adopted Freedom 

of Association and Protection of the Right to organise convention 

1948, though in 1944, the Declaration of Philadel phia had already 

declared that "freedom of expression and of association are 

, 3 5 

essential to sustained progress 

The Freedom of Association and Protection of the Right to 
organise adooted in 1948 came into force on July, 4 1 950 Article 2 
of this convention orovides j 

» workers and employers without distinction 
whatsoever shall have the right to establish 
and subject, only to the rules of the 
organisation concerned t» ^o±rr opganfga rfe4en& 
to join organisations of their own 
choosing without previous authorisation * 

Article 11 of this convention also provides that - 

■Each Member of the International Labour 
Organisation for which this convention is in 
force undertakes to take all necessary and 
aopropriate measures to ensure that workers and 
employers may exercise freely the right to 
organise * 


34 Varandani Gursharan "workers Participation in Management" 
(1989) p 11 

3 5 Philadelphia Declaration, 1944, part I (b) 




The Collective Bargaining convention - 1981 has also been 
enforced to give a fillip to democratic collective bargaining 
in industries 

III 1LO Standards and working Conditions of the workers including 
their occupational safety j 

Healthy working condition^ refer to such working conditions 

which promote the physical, psychological and general well being 

of the workers From the very start the organisation has occupied 

3 6 

itself with the safety and health of the industrial worker 

Through its Recommendations, the ilO has tried uo take care of 

workers health and safety, and m 1919 itself the ILC had adopted 

a Recommendation for the agenting up of government services to 

safeguard the general health of workers suggesting further that 

37 

these services should keep in touch with the organisation ILC 
made the following Recommendations to ensure healthy conditions 
of work — 

1) Anthrax Prevention Recorrmendation, 1919 

2 \ Lead Poisioning (women and Children) 

Recommendation 1919 

3) Labour inspection (Health Services) 

R» commendation, 1919 

4) white Phosphorus Recommendation, 1919 

5) Prevention of Industrial Accidents 
Recommendation, 1929 

^ nfp t*t v* tional Lebour Conference adopted a convention in 

3 8 

1921 prohibiting the use of white lead in paint Thu*j 

36 Surra Note 5 - p H6 

37 Ibid 

38 tfiite l€ ad (Painting) Convention 1921 



accupational safety and health have been drawing the attention 
of HO constantly since its inception Recently General Conference 
has adopted safety and Health in construction convention, 1988 
Ih 1981, a convention concerning occupational safety and health 
and the working envirorment, was adopted This convention defined 


"health in relation to work indicates not merely 
the absence of disease or informity it also 
includes the physical and mental elements 
affecting health which are directly related to 
Safety and hygiene at work" 3 9 

This convention laid down the prmcioles of occupational safety 

and health to be followed as Princioles of Natl onal Policy by the 
40 

members states 

Other ILO standard for the safety and welfare of labour 
pertaining to industries in the form of conventions may be 
enum^rat^d as below — 


I 

XI 

III 

IV 

V 
VT 

VH 

VIII 


Hours of work (industry) convention 1919 

weekly Rest (Industry) Convention, 1921 

workmens Compensation (occupational diseases) 
Convention (Revised) 1934 

Forty Hour week Convention , | 

Holiday with pay convention - 1936 

Reduct_on of Hours of work (Textiles) convention 

1937 

Medical Examination of Young Persons (industry) 
Convention, 1946 

Occupational Health services Convention, 1985 


39 occupational Safety and Health Convention 1981 

40 ibid Article 4 



IX 


Employment Promotion and Protection against 
unemployment convention, 1988 

X Safety m the use of chemicals convention, 1990 

XI Night work convention 1990 

ILO Standards and wages j 

The classical system allows for a wage which is equal to the 
minimum subsistence of the labourers - this being defined as a 
rate that would maintain the labourer and perpetuate his race 
Thus minimum wage should ensure not only the subsistence of the 
labourer but of his family also To give this concept a shape 
ILC adopted ‘Minimum wage Fixing Machinery Convention 1928* in 
the year 1928 Article 1 of this Convention provides — 

" Each member of the ILO which ratifies this 
convention undertakes to create or maintain 
machine ry whereby minimum rates of wages can 
be fixed for workers employed in certain of 
the trades or parts of the trades (as m 
particular in home working trades) in which 
no arrange lent* exists for the effective 
regulation of wages by •^tf^r tive agreements 
or otherwise and wages are exceptionally low " 

The same convention provided that minimum rates of wages 

which ha a been fixed would be binding on the employer and workers 
A 0 

concerned A'orkers who were to be denied such minimum wages were 

43 

also made entitled to recover such wages by judicial orders, b/ 
following proper course of action 


41 Aziz Abdul, "Labour Problems of a Developing Country" 
(1984) p 98 

42 Minimum wage Fixing Machinery Convention*, 1928 Art 3 

( 2 ) K3) 

43 ibid Article 4 (1) 



The Protection of wages Convention - 1949 passed m the year 
1949 also ensures orotection of wages it provided for the regular 
payment of the wages to the workers 44 it m further orovides - 

“ wages shall be protected against attachment 
or assignr -'t to the extent deemed necessary 
for the maintenance of the worker and his 
family "45 

Other imoortant ILO conventions concerning the wages of the 
workers i n industrial employment, are as follows — 

1) Equal Remuneration Convention 1951 

2) Minimum wage Fixing Convention, 1970 (This 
convention was passed m view of the problems 
faced by the developing countries ) 

ILO Standards and Social Security 

AS the pace of industrialisation quickened, a large new class 
of Factory workers emerged, completely dependent for their 
livelihood on the regular payment of wages They could well be 
reduced to privation if and when their wages stopped during 

46 

sickness and unemployment following work injury or old age 

Social security System has been evolved as an attempt to protect 

the labouring classes from such destitution AS matter of fact, 

‘Social security* today is a socio economic demand of every society 

47 

irrespective of its political creed Soon after its inception the 

44 The Protection of wages convention, 1949 - Article 12 

45 ibid Art -2, 

46 “Introduction to social security" - International Labour 

Office, Geneva (1984) p 2. 

47 Dr Gupta N.H. "Social Security Legislation for labour in 
India" (1 Q 86) p 26 




aoncept of compensation as a social security measure was adopted 
by the ILO in the year 1921 to the agricultural labour and not to 
the industrial labour The personal injuries arising out of and 
in the course of their employment were to be compensated After 
this, ILO passed several other Recommendations and conventions 
providing social security to workers In the year 192 5, workmen's 
compensation (Accident) convention 1925 and workmen's compensation 
(occupational diseases) convention 1925 were passed by the n,0 


Other conventions concerning the industrial workers social 
security which were adopted during the early era of ILO were as 
follows — 

I Old Age Insurance (industry etc ) Convention, 1933 

II Invalidity Insurance (Industry etc ) Convention, 193 3 

III Survivors insurance (fnaustry etc ) Convention, 1933 

IV workmens Compensation (Occupational diseases) 
Convention (Revised) 1934 


The land mark convention viz social security (Minimum 
standards) convention No 102, 1952 was adopted by the ILO on 
28th June, 1952 


M This brought together in one comprehensive 
document the policies to which the then 
member states were prepared to subscribe, 
and define the range of benefits which 
form the core of social security "49 

This convention mair ins its authority as setting important basic 

standards even though in the meantime, the ILO has moved on to 

a series of more detailed conventions on specific branches of 


48 

49 


See workmen 
goo worlon« 'f » ' 

5^, HOA t 


•s compensation (Agriculture) Convention, 
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security Such conventions alongwith Recommendations are listed 
below which pertain to industrial workers — 


I Social security (Minimum Standards) Convention, 

19 52, (No 102) 

U Equality of Treatment (Social security) Convention, 

1962 NO (118) (barring discrimination bet oen nationals 
and non- nationals) 

III, Employment Injury Benefits Conventions 1964 (no 121) 

IV Employment Injury Benefits Recommendation (1 & 64 (no 121) 

V Invalidity, old age and survivors Benefits convention 
1 Q 67 (NO 128) 

VI Invalidity ->ld age and survivors Benefits Recommendation 
1967 (No 131) 

VH Medical care and. sickness Benefits Convention, 1969, 

(No 130) 

VIII Medical Care and sickness Benefits Recommendationl 
1969 (No 134) 

XX Older workers Recommendation 1980 tNo 162) 

X Maintenance of Social Security Rights Convention, 


1982 <No 157) 

The question of compensation in cases of personal accidents 
resulting in injury or death is a topic of profound and daily 
mounting importance 51 Our technical advancement in many spheres, 
bringing benefits of various kinds, takes a heavy toll in human 
life and limb 52 HO pledges to ex tend the social security measures 

50 ibid 

Conference on the Reform of the Indian Legal System4 1983, 
working paper Indian Law Institute, New Delhi, p 1. 

52 ibid 



to provioe a basic i- ome to all in need of such protection and 
comprehensive meaical care International standards set by ILO 
in the form of conventions and Recommendations is a sincere effort 

by ILO to strengthen the social security system to promote a 

1 

chance for workers to live a better life 


ILO Standards and forced Labour s 


Thp ILO has long been striving to promote an improvement in the 
conditions of work and lifd of workers and their families in order 
to attain a level as close as possible to that consistent with 
human dignity 'Labour is not a commodity" ^ proclaimed the 
Declaration of Fhiladelohia Bonded Labour the civilized form of 
Slavery, on the other har deprives the worker a basic human rights 


The Forced Labour Convention 1930 (No 29) was the first 


instrument m jd'Gtch 


" which the ILO endeavoured to lay down a set 
of standards for the protectiomaof fundamental 
human right and it is also the instrument which 
obtained the largest number of ratifications 

Accor dimg to this convention term 

" forced or contemporary labour" means 
" all work of service which is exacted from any 
person under the menace of any penalty and for 
which the said person ha s not offered himself 
voluntarily "57 


53 

54 


55 

56 

57 


Philadelohia Declaration , 1944, Part III (f) 

"The HO and Human Rights - Reoort of the Director General 
(Part I) to the International Labour Conference Fifty Second 
session 1968, International Labour Office Geneva 1568 
p 95 

Fhiladelohia Declaration, 1944 Part I (a) 

SUDra Note 54 o 41 

"Forced Labour Convention 1930" (No 29) Article 2 (1) 



After the orld war n the problem of forced labour, drew the 
attention of TLO once again An Adhoc Committee on forced labour 
was constituted by the then Director-general of ILO m June 1951 
Sir Ramaswami Muauliar of India was ippointed the chairman of this 
corrmittee The report of tins committee after thorough 
del ibe rat ions led the ILC to adopt another convention No 105, 
namely the "Abolition of Forced Labour Convention, 19 57* which 
came into orce from January 17 l n 59 This convention is 
Supplementary to convention on Forced Labour (No 29) adopted in 
1930 

VII ILO Standards and pmen workers s 

Participation of women in socio-economic activity is prevalent 

in _11 the countries whether developed or developing The 

locational shift of tne place of «ioraen from total devotion to the 

traditional home to the work place outside the home has made 

58 

women an important part of the work force of any nation The HO 
was quite aware of ti importance of the women workers and its very 
first sessi-n adooted the Maternity Benefit Convention 1919 and 
Nidit work (women) Convention, 1919 

The Matemitv Benefit Convention 1919, defined "women" as 
any femal® person irrespective of age or nationality, whether 

tr q 

married or unmarried* and the term "child" was defined as 'any 
child whether legitimate or illegitimate * ® Article 3 (a) of this 
convention provided that a women shall not be permitted to work 
during the si week following her confinement Similarly, a right 

58 Indian Labour year Boik 198 3, p 74 

59 Maternity Benefit Convention, 1919 Article 2 

60 ibid 



it 


s 


under the convention is given to c women worker for leavf ix she 
produces a medical certificate statin that her confinement will 

probably tare dace within six weeks a s a securitv to the 

enplo -ant o £ a von^n worker Article 4 of this convention provides 

" it all not be lawful until her absence 

snail hat t ceeded a maximum period to be 
fixed dv the competent authority in each countrv 
for her enol^er to give her notic c of dismissal 
durinc sjen abs© nee, not to give her notice of 
d^smis^al at such time that the no tic* uld 
e <oirc cur^-g suen absence * 

The Night wo^k Oo->eo) convpnt.on 1 M 19 defines night as 

a period of atleast eleven consecutive hours, 
including the interval between ten O'clock ^ n 
the evening and five O'clock in the morning "62 
T^is convention provided that "women without 
distinction of age shal not be employed during 
the n.ght m any public or private industrial 
undercakina or in any branch thereof, other 
than an undertaxing m vhich only members of 
tne same family are employed *63 

Again ILC adoptea Night work (women) convention (Revised) 

1934 in the sane year to enhance the coverage of the convention 
barring wor< oy women 

jonen's role in development has been of considerable interest 
and a subject of freguent focus in socio-economic research in 
recent y°ars 64 But it has also bee n observed that — 

' There ate oractices of both concealed and overt 
d seminations against >omen Concealed wage 
c Iscri n^nation as a result of systematic 
r° eaa ion of women to low paid jobs m the 
V 'i< a rar'’hv of each orofession ana overt discri- 
mination in the sense of unaer payment of women 
for the sa-n p job as held by men "65 


61 ibid Article 3 (b) 

62 Night ork (^omen) Convent on 1919 Article 2 

63 ibid Article 3 

64 Econo m Bulletin for AS la an The Pacific vol OOCIX no 2 

June 1 83 1 mtPd Nat ons ■> 43 

65 jd o 4° 





To ensure women '•= pay equal to that of men for the same piece 
of work# TLC adopted Equal remuneration Convention, 1951 For this 
Conve ntion 


" 'remuneration' includes the ordinary basic 
or minimum wage or salary and any additional 
emoluments whatsoever payable directly or 
indirectly whether m cash or in kind by the 
employer to the worker and arising out of the 
workers employment" 66 

whe re as the be rm 

" equal remuneration for men and women workers 
for work of equal value" 

refers to rates of remuneration established without discrimination 
based on sex 67 

VIII ILO Standard. and Child Lapour j 

The social ev J. of child labour has spread throughout the world 

with the spreaa of modem industrialisation Though child labour 

has existed in some form or the other from the very early time when 

children were required to work in the homes or in the field, it was 

not before the industrial revolution in England that the evil effects 

68 

of child labour became acute and attracted attention In the very 

first session of ILO m 1919 it adopted a convention concerning 

6 9 

the minimum age for employment in industry to curb the aouse of 
child labour Art-de 2 of this convent-on provided that — 

" Children under the age of fourteen years shall 
not be emoloyed or work m any public or 
private industrial undertaking or in any branch 
thereof, other than an undertaking in which only 
members of the same family are employe^" 


66 "Equal Remuneration Convention" 1951 Art 1 (%) 

67 ibid Article l (b) 

68 Giri V V "Labour Problems m Indian Industry' 1972 
p 3 94 

69 Minimun Age (Industry Convention), 1919 



In order to facilitate the enrorcement of this convention 

every employer in an undertaking is required to keeo a register 

of all oersons under the age of si> ceen years employed by him 

70 

and of the dates of their births The age of 14 was fixed under 
this convention considering the school leaving age of children 
in many countries because no school attendance was comDulsory 
beyond the age of 14 

71 

Another convention concerning the night work of young persons 
employed in Industries was also adopted in 1S19 According to 
Article 2 of this convention young persons under eighteen years of 
age are not to be employed during the night in any public or 
private industrial undertaking or any branch thereof, other than 
an undertaking in which only members of the same family are 
employed * 

» For the purpose of this convention the term 
•night* signifies a period of atleast eleven 
consecutive hours including the interval 
between Ten O'clock in the evening and Five 
O'cldck in the morning "72 

However "in the aoplication of this convention to India the term 
“industrial undertaking" shall include only "factories" as defined 
in the Indian Factories Act, and Article 2 shall not apply to male 
young persons over fourteen years of age " Similarly Article 7 
of this convention provides for the prohibition of night work 
suspended fcv the Government for young persons between the ages of 

70 Ibid Article 4 

71 Night work of £o ung Persons (Industry) Convention, 1919 

72 Ibid Article 3 (1) 

73 Ibid Article 6. 



sixteen and eighteen years when in ca->es of serious emergency the 
public interest demands it Thus considering the night work as 
prejudicial to the health of young persons the great concern of 
the XLO for the welrare of child labour is evident 

XLC adopted Minimum Age (Industry) convention (Revised) 
in 193 7 and in 1948 ILC adopted Night work of young pefsonS 
(Industry) Convention (Revised) - 1948 Besides industrial employment# 
the entry of children to other fields as child worker has been 
controlled by adootmg man/ conventions including employment in 
Sea# Agricultural# Trimmers and stickers. Fisheries underground 

work and even to nor industrial employments#, right from 1920 to 
1965 Again Minimum Age Convention# 1973 was adopted by the ILC 
to have a comprehensive coverage of child workers 

To sun ud it may be pointed out# that upto 3 1st December, 

1991# the ilc adopted 171 Conventions and 177 Recommendations India 

74 

has ratified only 34 conventions upto Dec 1991 The list of 
ratified conventions by India is appended as Appendix no 1 
E ILO Standards and their Assimilation in India 

Inaia has ratified 34 ILO conventions during the period - 
1919-1991 The Indian Legislature thro ah various labour legislations 
have adopted the provisions of these conventions However# the adoption 
of various provisions of the conventions of ILO in the labour 
legislations of its member state is not the only objective of ILO The 
ultimate objective of the ILO is to enable all the workers of the world 
to enjoy the benefits of ILO standards Thus leaisiation according to 


74 Indian Labour Year Book l c 93# Labour Bureau Ministry of Labour 
Govt of India 
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"the provisions of the conventions is more important than the 
formal ratification of XLO conventions 

The ILO conventions ratified by India deal with different 
labour matters Therefore assimilation of ILO standards on the 
basis of the effectiveness of Indian Labour Legislations 
incorporating the provisions of ratified ILO conventions may be 
discussed under the following heads j 

A Child Labour 

B women Labour 

C Forced Labour 

D Social Security 

E wages 

F Trade union Freedoms 
A Child Labour j 

India has ratified following TLO conventions relating to 
minimum age of employment — 

i) Minimum Age (industry) Convention, 1919 

ii) Minimum Age (Trimmers and Stickers) 

Convention, 1921 

iii) Minimum Age (underground work) convention 1965 
Following Article 2 75 of the Minimum Age (industry) Convention 
of 1919 section 67 of the Factories Act 1948 of India provides 
that 

" no child who has not completed his fourteen years 
shall be required or allowed to work in any factory* 


7$ Minimun Age (Industry) Convention, 1919, Article 2 : 
Children under the age of fourteen years shall not be 
employed or work in any public or private industrial 
undertaking, or in any branch thereof, other than an 
undertaking in which only members of the same family 
are em cloyed 



Similarly pursuant to Article 2 (1) 76 of the Minimum Age 
(underground work) convention 1965, section 45 of the Mines 
Act 1952 provides — 

M that no person below eighteen years of age 
shall be allowed to be present in any part, 
of a mine above ground where any operation 
connected with or inciaental to ary mining 
operation is being carried on" 

whereas section 40 of the Act provicsss that, no person below 
eighteen years of age shall be allowed to work in any mine or part 
thereof 

To ban effectively the employment of children below the age 

of fourteen years as per XLO conventions concerning minimum age of 

employment Indian Legislature enacted child Labour (Regulation 

and Prohibition) Act 1°86 section 3 of this Act provides that 

No child shall be employed or permitted to work in any of the 

77 

occupations set forth in Part A of the schedule or in any workshop 


76 Minimum Age (underground work) Convention, 1965, Article 2 

1 Persons under a specified minimum age shall not be 
employed or work underground in mines 

2 Each member which ratified this convention shall specify 

the minimum age in a declaration appended to its ratification 

3 The minimum age shall in no case be less than 16 years 

77 Part A , Occupations a 

Any occupation connected with — 

1 Transport of passengers, goods or mails by railway 

2 Cinder picking, clearing of an ash pit or building 
operation in the railway premises ; 

3 work xn a catering establishment at a railway station, 
involving the movement of a vendor or any other employee of 
the establishment from one platform to another or into or 
out of a moving train ; 

4. work relating to the construction of railway station or with 
any ctner work where such work is done in close proximity to 
or between the railway lines 

A port authority within the limits of any port 


5 
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where in any of tne processes set forth in Part B 78 of the 

schedule is carried on tfiere 'Child' for the purposes of this 

Act is a person who has not completed his fourteenth year of 
79 

age. This Act to have a uniform 14 years of age for banning 
chxld labour has amended four statutes by its section 23 to 26 
The Minimum wages Act, 1948, Section 2 (bb) The Plantations Labour 
Act, 1951 Section 2 (a) and 2 (c) The Merchant Shipping Act, 1958, 
section 10 9 and The Motor Transport workers Act 1961, section 2(a) 
and 2 (c) i-cor oo rating fourteenth year of age in place of any 
other age 

Inspite of the legislation banning child labour in India 
as per standards of ILO, the children below the age of fourteen 
years can be found employed in the process enlisted as 'hazardous* 
by the child labour (Prohibitionand Regulation) Act, 1986 

A Survey conducted by the Government of India in the woollen 

carpet indu try states that "In this industry, it was a common 

sight that children aged 5 years and above were weaving carpets 

under improvised sheds in scorching heat or biting cold depending 

80 

Stupon the season More or less the same condition of working 

78 Part 3 Process : 

1) Biai making (2) Carpet weaving (3) Cement manufacture, 

4) Cloth printing dj ing and weaving (5) manufacture of matches, 
explosives and Fireworks (6) Mica Cutting and Splitting 
7) Shellack manufacture (8) Soap manufacture (9) Tanning (10) wool 
cleaning (11) Building and construction industry 

79 Child Labour (ProhiDition and Regulation) Act, 1986 
Section 2 (11) 

80 Report on the working and living conditions of workers in the 
woollen Carpet manufacturing industry in India, 1984-85 Labour 
Bureau, p 26 



prevails in the carpet industry of Varanasi, Bhadohi and Mirzaour 
districts of Uttar Pradesh Similarly about the child labour 
involved in Bidi manuf acturincr industry a publication of Ministry 
of welfare of Government of India reveals that 'one of the main 

82 

industries in which child labour is prevalent is bidi manufacturing 

Similarly flouting of ILO standards can be witnessed easily 

at Sivakashi, a small township in Tamil nadu, where children are 

employed in fire works and match industry completely violating 

the provisions of child labour (Prohibition and Regulation) Act, 

1986 According to Smithu Kothan - 

" The age of the children working here range 
3% to 15 ye airs, and they work as long a^ 
twelve hours a day in degrading and hazardous 
working conditions “83 

It is a matter of great concern that child labour 
(Prohibition and Regulation) Act 1986, has not recognised many 
of the hazardous occupations and processes For instance, 
employment in glass bangle industry, slate-pencil industry and 
brick Kiln industry have not been recognised as "hazardous" under 
the Act as such, children below the age of fourteen years are 
employed in these occupations in complete disregard of Article 2 
of Minimum Age (Industry) Convention, 1919 of ILO About glass 
bangle industry at Firozabad, Sheela Barse states — 

81 See Kanbargi Ramesh, "Child Labour in India j The Carpet 
industry of Varanasi," Combating child Labour" edited by 
A^sefa sequela and jo Boyden, ILO (1986) p 102* 

82 'Encyclopaedia of social work in India' vol one. Ministry 
of Social welfare of India, August, 1987 p 84 

83 "A documentation on law relating to employment of children" 
by National Centre for Human settlement and Environment, 

New Delhi, 1988, p 114 



M In Firozaoad children in the age group of stven 
to twelve handle glazing glass and work close 
to the numerous furnaces even during summer when 
the Temperature outside the factory is 40-45 
Celsius "84 

Similarly at MandSaur's slate-pencil industry, 

* The children of 12 years of age, sometimes 
even less are forced to work in the sheds in 
the MandSaur's slate pencil workshops to sustain 
their dying parents, as no cutter is known to gj. 
survive in the industry for more than ten years “ 

Similar is the case in Brick-Kiln industries 

Contrary to the aim of the ILO to abolish child labour 
progressively, the Planning Conriission of India States that — 

" Total abolition of child labour with all its socio - 
economic ramifications does not seem to be feasible 
proposition in the immediate future M 86 

The irony of fact is that even after having the proper 
enactments prohibiting the child labour, there are about 15 million 
children upto 14 years of age, who should have been in schools, are 

found in various employments prohibited by law throughout the 
87 

country 

It is submitted that the word •Hazardous ' has been used in 
Article 24 of the constitution banring child labour as well as in 
child labour (Protection and Regulation) Act, 1986, but it has not 
been defined anywhere a precise definition of the word 'Hazardous* 
is the need for plugging the loo oh ole s . 


84 • ibid p 153 

85 India lOday, Sept 30, 1990, P 59. 

86 sixth ‘‘ive year Plan, Planning Commission Govt of India, 
p 408 

Indian worker September 9-16, 1991, p 5. 
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B W 3 men Labour : India has Ratified following ILO conventions 
in regard to women workers - 


I Night work (women) Convention 1919 

II Night work (women) Convention (Revised) 1934 

III Night work (women) Convention (Revised) 1948 

IV Underground work (women) Convention 193 5 

V Equal Remuneration Convention, 1951 

VI Discrimination (Employment and Occupation) 

Convention, 1958 


Following ILO conventions concerning the nightwork of women. Factory 
Act 1948®®, Plantation Act 1951®^, Mines Act, 1952^® of India, 


prohibit the employment of women workers during night All these 
three Acts prohibit the employment of women workers between the 
hours of 7 F M to 6 A M as Article 2 of the underground work 


(women) convention 1935 provides that ‘no female whatever her age, 
shall be emDloyed on underground work in any mine • section 46(1) (a) 

of the Mines Act, 1952 provides that — 

» no women shall not withstanding anything 
contained in any other law, be employed in 
any part of mine which is below ground “ 

However these Acts have limited scope because of their application 
to those women who are employed in the organised sector In 


unorganised sector, the lot of women worker is pitiable in the 
unorganised sector, where the factories Act does not apply the 


working conditions ar^ appalling and the women are brutally 
91 

exploited “ 


88 

89 

90 

91 


Section 66 1 (b) 


section 25 
Section 46 1 (b) 


Manimekalai , N and Sundari, S “Female Labour Force 
unoraanised sector of mat industries - some evidence 
Indian journal of Social Work Vol Lll No 2 (April — 


in the 
“ The 
1991) 




Giving effect to the Equal Remuneration Convention 1951 of 
ILO Indian Legislature enacted 'Eqaal Remuneration Act, 1976 But 
The ass imil c.tion of this ILO standard has not been fully materialised 
in India 


M Even after fifteen years, this Act has had 
almost no effect, the provisions of this Act 
are still not widely known "92 

The indirect discrimination between men and women workers continue 
by employ ina women for unskilled and low paid jobs, evading the 
Equal Renure ration Act, 1976 also In the unorganised sector 

" women workers engaged in the unorganised 
segment suffer from disabilities and 
exploitation of much higher magnitude than 
those employed in the organised sector "93 

A report of the Labour Bureau, on the 'Soclo- economic 
conditions of women workers in selected Handloom and Khadi units 
in Uttar Pradesh stated that in those handloom units — 

" male workers were predominantly skilled 

weavers and women were engaged almost exclu- 
sively in the unskilled occupation of yarn 
winding on bobbins and perns with the help of 
hand driven charkhas Consequently women 
workers working in those handloom units earn 
les^ than the male workers H 94 

So Iona as this indirect discrimination against women continues 
in the labour market of India, assimilation of Equal Remuneration 
Convention, 1951, would remain a dead letter of the statute 


92 • shrA’ 1 SHAKTI 1 by SEWA (self Emoloyed women's Association) , 

Feb 1 0 8 q , P 44 

93 See Indian Labour journal, vol 32 April, 1991 p 1139. 
Ibid, vol 32, August 1991 p 1442. 
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C Bonded Labour 



India has ratified on 30 11 1954 the Forced Labour Convention 
1930 of ILO Pursuant to this convention/ Bonded Labour system 
(Abolition) Act, 1976, was enacted in India Article 1 of the 
above convention provided each member of the ILO which ratifies 
this convention undertakes to suppress the use of forced 
comrulsory labour, in all its forms within the shortest possible 
period in conformity to this convention, section 4 of the 
Bonded Labour System (Abolition) Act, 1976, provides that — 

" on the commencement of this Act, the bonded 
laDour system shall stand abolished and eve-jcy 
bonded labourer shall on such commencement, 
stand freed and discharged frcxn any obligation 
to render any bonded labour * 

The state Governments are authorised to empower the District 

95 

Magistrates to im element the provisions of this Act In 
consonance with Article 25 96 of the Forced Labour Convention, 
1930 of ILO Section 16 of the Bonded Labour System (Abolition) 
Act 1976 provides that — 

" whoever after the commencement of this Act, 
compels any person to render any bonded labour 
shall be punishable with imprisonment for a 
term which may extend to three years and also 
with fine which may expend to two thousand 
rupees " 

Contrary to all these provisions the violation of the Act 

97 

of 1976 m India is continuing unchecked A recent report 


95 Bonded Labour System (Abolition) Act, 1976, secu 5n 10* 

96 The illegal exaction of forced or compulsory labour shall be 
punishable as a Penal offence and it shall be an obligation 
on any member ratifying this convention to ensure that 
penalities imposed by law are really adequate and are strictly 
enfo rcea 

97 "The Report of the Commissioner for Scheduled castes and 
Scheduled Tribes" Twenty ninth Report 1987-8 n 3ovr> rrarx nt of 
India 19 f 0 
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describes _ 


" The Coffee Plantations of Tamil Nadu are gold 
nines for their owners but the tribal, who 
nurtures them throuqh his Sweat and blood, is 
a 'prisoner* there The limbs of labourers 
working for big landlords in Daltonganj and 
Champaran are chained in lieu of five Kathas 
(measure ) of agricultural land In many areas 
of the border of tr.P. and m*P , working in 
the stone quarries is the destiny of the people 
tiiey can loose their life, should they dare to 
r fuse to go to work their limbs can be crushed 
b ating is an ordinary thing Such oppression and 
such exploitation even after 14 years of the 
enactment of the law for liberation of bonded 
1 abou re rs , which is in the knowledge of adminis- 
tration about which eveh sensitive social workers 
out of sheer helplessness cannot but turn their 
face saying, "vtiat to do J is abominable it is an 
open disregard of human rights, which is not merely 
a matter of regret, but is a matter of national 
shame for all of us "98 

3 justice Bhagwati of the Supreme Court has observed that — - 

" The pernicious practice of Bonded Labour has not 
yet been totally eradicated from the national scene 
and that it continues to disfigure the social and 
economic life of the country at certain places "99 

Accordin a to S S Parkash Vattmagulapall i, ( a village near 
Hyderabad) is flourishing with feudal land lordism, illiteracy and 
atrocities by the landlords on the bonded labourers 100 

The apathy and laxity on the part of enforcing authorities aS 

10 1 

entrusted by the Act of 1976 is the major cause of the 

unsatisf actory results of this Act The Report of the National centre 

for human settlement, narrates — 


98. Id p VIU 

99 BandhmMukti Morcho V union of India, AIR 1984 S C 802 
at 810 

100 Parkash S.S. "Bonded Labour and Social justice " (1990) 

p. 98 

101. See seetion 10 of the Bonded Labour System (Abolition) 

Act 1976 
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Xn a writ petition filed by the chattisgarh 
Knshak Mazdoor Sangh in the Supreme Court, 
when that court appointed a Commissioner to 
hold a local inquiry he found that he was 
obstructed at all levels. The administration 
gave no help, whereas the Local MLA himself a 
big landlord connived with the police to harass 
the Conmiss ioner Representatives of the 
petitioners were arrested and humiliated on 
^fabricated charges of drunkenness and molestation 
The Supreme Court not only had to take a very harsh 
view of such activities, but was forced to direct 
the District and Session Judge of Raipur to himself 
hold local inquiry It is only thereafter that the 
district administration which had hither to 
identified less than 90 bonded labourers, was forced 
to review its own findings and accept that as many 
as 20,000 workers in the agricultural fields alone 
are bonded labourers "102 

According to the Report, even this figure was probably an 

unde r-es timation 

1 

Hanning Cormission of India admits the existence of Bonded 

Labour System It observes that on extreme manifestation of the 

sorry plight of rural unorganised labour is the bonded labour 
103 

system In VI Five year Han also, the observation was that 

evils of ind^-nity and exploitation involving the system of bonded 

labour has placed certain sections of the population in perpetual 

104 

poverty, backwardness and dependence 

Thus the overall Dosjtion which emerges testifies the fact 
that though India has ratified forced labour convention, 1930 of 
ILO way back in 1954, yet this convention has not be*=>n fully 


102 'Bonded Labour and Its Abolition', Re oort Volume i. 

National Centre for Human Settlement and Environment, 

New Delhi, 1987, p 104. 

103 VHth Five year Han Hanning Commission, Govt of 
India o 120 

104 VI th Five year Han, Hanning Commission, Govt of India, 
p 408 




assimilated in India as the bonded labour system exist in India 
despite the enactment of Bonded Labour System (Abolition) Act, 

1976 and presence of the children (Hedging of Labour) Act, 1^3 
which incorporates pledging of children for labour, as illegal on 
advancement of money, a form of bondage for children of the debtor 

D Social security of workers « 

India has ratified workmen's compensation (occupational 
Diseases) Convention 1925 as well as workmen's compensation 
Occupational Diseases) Convention (Revised) 1934 Article 1 of 
these conventions provides that — 

" Each member of die ilo which ratifies this 
convention undertakes to provide that 
compensation shall be payable to workmen 
Incapacitated by occupational diseases, or, 
in case of death from such diseases, to their 
dependents in accordance with the general 
principles of the national legislation relating 
tD compensation for industrial accidents » 

These conventions also specify the diseases in their schedules for 

which -the employers are liable to pay compensation to workmen if 

these diseases are contracted by the workmen during the course of 

employment 

In confo unity with these conventions it may be said, that 
the workmen '3 compensation Act, 1923 had already enlisted 
occupational diseases for which employer is liable to compensate the 
workman if he has contracted occupational disease in the course of 
employment 

It has been observed, that the claimant of compensation 

under the Act seldom get compensation without the aid of the courts 

Change of approach on the part of the employer in this regard is 
very much desirable 



Besides the workmen's Compensation Act, 192"*, there are other 
social security enactments - viz Employees state insurance Act, 

1948, Employees Provident Fund and Miscellaneous Provisions Act, 
1952, with its amendments. Maternity Benefit Act, 1961, Payment of 
Bonus Act 1965 with its amendments. Payment of Gratuity Act, 1972, 
etc including Coal Mines Labour welfare Act 1947 and Mica Mine 
Labour welfare Acts 1946, which safeguard the welfare of the workers 
during the course of employment as well as after their retirement 
The Common aim of all these legislations is to provide protection 
and benefits against contingencies However, the common drawback 
of all these legislations is that they apply only t organised 
segment of the labour For unorganised sector, there is no 
legislation to provide social security to them The social security 
(Minimum standard) Convention 1952 of ILO has yet to be ratified 
by India Likewise Maternity Protection Convention 1919 and 
Maternity Protection Convention (Revised) 1952 have not been 
ratified by India But Maternity Benefit Act, 1961 was enacted by 
Indian Legislature to give benefits to women workers who have worked 
for not less than eighty days in the twelve months preceeding the 
date of her expected deliVery in an establishment of the employer 
from whom she claims maternity benefits as Article 3 of the 
Maternity ©Detection Convention 1919 of ILO prohibits the 
employment of women for certain period before and after the child 
birth, section 4 of the Maternity Benefit Act, 1961 prohibits the 
employment of women during six weeks before and six weeks after the 
child birth for after the miscarriage as the case may be) with full 
wages The orovision of Maternity benefit is also provided under 
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Employees state Insurance Act, 1948 These two Acts have limited 
application to organised women workers having a rider of 
esta* 1 ishments, employing 20 or more persons Thus a vast majority 
of women workers are outside the purview of the beneficial 
provisions of these two Act3 

It is submitted that a- 

the norm of social justice, “within the sphere 
of labour management relationship, it may mean 
removal of inequalities in service and living 
conditions by granting a minimum wage, a 
comfortable work schedule and humane working 
conditions it may also mean providing opportu- 
nities to employment bo those who are deserving 
and yet unemployed It may even mean those acts 
which promote rational distribution of wealth 
or an even growth of various sectors of 
comun ity ,“105 

which is equavalent to social security in context to labour - 
management in India has not been fulfilled by our present 
legislation 


E wag eS 


India has ratified Minimum wage Fixing Machinery Convention, 
1928 of ILO on 10 1 1955 Article 1 of this convention provides 
that — 


" each member of the ILO which ratifies this 
convention undertakes to create or maintain 
a machinery whereby minimum rates of wages can 
be fixed for workers employed in trades or 
parts of trades (and particularly in home 
working trades) in which no arrangement exists 
for the effective regulation of wages by 
collective agreements or otherwise and wages 
are exceptionally low " 


10 5 Justice Gulab Gupta t Our Industrial Jurisprudence, 
1987, p 74. 



In conformity with Minimum wage Fixing Machinery Convention, 
1928, Inoiar Legislature has enacted Minimum wages Act 1948 In 
parity with Article 1 of tne Minimum wages Fixing Machinery 
Convention, 1 Q 28 of ILO Section 3 of the Minimum wages Act, 1948 
of Inaia empowers the central as well as state Governments to fix 
the minimum rates of wages payable to employees employed in an 
emoloyroent s reified in Part I or Part II of the schedule and in 
an emoloyment added to either part of the schedule by notification 
under section 2 7 of the Act Section 3 of the Act further provides 
that the appropriate Government shall review at such intervals as 
it may think fit such intervals not exceeding five years, the 
minimum rates of wages so fixed and revise the minimum rates if 
necessary Section 3 (2) of the Act,' further provides that, the 
appropriate government may fix minimum rate of wages for time work 
as well as for piece work 

The Minimum Wages Act, 1948 is the most relevant and important* 

piece of leqislation for the unoroanised sector of workers as the 

whole scheme of the Act is precisely designed for them Moreover, 

this Act is m close conformity with the ILO convention of 1928 But 

the assimilation of the Minimum wage Fixing Machinery Convention 

1928 has not been upto the mark in India insoite of the existence 

of Minimum Traces Act 1 Q 48, because of its non-impleme ntation 

Instances of Dayment of wages less than the minimum as prescribed by 

the Act m Hanoi com industries of Haryana and Uttar Pradesh and 

m Building and Construction, Industry of Delhi, Madras and Bombay 
are galore 106 Thobgh for timely payment without illegal deductions 

106 see ASiadCase AIR 1982 SC 14 73 (Peoples union for 

Democratic RiahtS V Union of India) AIR 1982 SC 14 73 




from the wages ^ the Payment of wages Act, 1936, and Uttar Pradesh 
Industrial peace {Time ly oayirent, of wages) Act 1978 for the State 
of Uttar Praaesh have been passed* The latter Act ensures timely 
payment of group of workers in an establishment thorugh the Labour 
Commissioner in case of default by the employer making recovery 
as an arre ar of land revenue with ten percent reco ry charge if 
the wage bill exceeds 50,000/- rupees 

F Trade union Freedoms t 

India has ratified following ILO conventions concerning 
Trade union Freedoms — 

I Right of Association (Agriculture) Convention, 1921 

II Rural worker's organisation convention 1975 

III Tripartite Conciliation (International Labour 

Standards) Convention, 1976 

Article (1) of the Right of Association (Agriculture) Convention, 
1921, provides that — 

M Each Member of the International Labour Organisation 
which ratifies this convention undertakes to secure 
to all those engaged in agriculture the same rights 
of association and combination as to industrial 
workers and to repeal any statutory or other 
provisions restricting such rights in the case of 
those engaged m agriculture " 

Similarly Rural workers Organisation Convention, 1975 aims at 
promoting organisation of rural workers These two conventions 
of ILO are yet to be assimilated in India, as the vast majority 
of workers employed in agriculture is unorganised Trade unions 
set up under the Trade unions Act 1926 together with Inter State 
Migrant workman Regulation of Employment and Conditions of 
Service) Act, 1979 also have neglected agricultural workers. 
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inspite of the fact at freedom of Association is guaranteed 

10 7 

in the Constitution of India as a fundamental right 

To sum up, it is Submitted as a founder member of ILO, 

India has been ratifying ILO conventions since 1921 During the 

period 1921-1978 India has ratified thirty four conventions out 

of this sixteen conventions were ratified before the independence 

of India After 1978 India has not ratified any convention Though 

India has not ratified many of the conventions yet an influence of 

the unratified ILO conventions is reflected in the constitution^ 

10 8 

Labour Legislations National Labour policies and Five year plans 
of India It is submitted that though due to economic reasons, India 
ha® not been able to ratify formally most of the ILO conventions# 
yet all pervasive influehce of ILO conventions and recommendations 
in India cannot be denied This is so because the idea and concept 
contained in a particular convention moulds the public opinion and 
the employers and the government sometimes prefer to apply the idea 
in practice without formally ratifying the convention itself which 
contairs it 


10 7 Article 1° (1) (c) 

108 vor e am ole Maternity Benefit Act, 1961 was enacted 

without ratifying formally the conventions on the subject, 
convention NO 3 and 103 Likewise Indian Merchant Shipping 
Act, 1958 was enacted without ratyfying conventions 
Nos 7 8, 9,13,23, 58 



List of Conventions Ratified by India upto Jan 1, 1992 


Title and No of Conventions Date of 

Ratification 


1 

NO 

1 

H&urs of work (Industry) Convention, 1919 

14 

7 

1921 

2 

NO 

3 

Unemployment Convention, 1919 

14 

7 

1921 

3 

No 

4 

Nightwork (women) convention, 1919 

14 

7 

1921 

4 

No, 

.5 

Minimum Age (Industry) Convention, 1919 

9 

9 1955 

5 

NO 

6 

Night work of young persons (Industry) 
Convention, 1919 

14 

7 

1921 

6 

No 

H 

Right of Association (Agric Iture) 

Convention, 1921 

11 

5 

1923 

7 

No 

14 

weekly Rest (Industry) Convention 1921 

11 

5 

1923 

8 

NO 

15 

Minimum Age (Trimmers and Stockkers) 
Convention, 1921 

20 

11 

1922 

9. 

NO 

16 

Medical Examination of Young persons (sea) 
Convention 1921- 

20 

11 

1922 

10 

No 

18 

workmens Compensat on (Occupational Diseases) 
Convention, 1925 

30 

9. 

1927 

11 

NO 

19 

Equality of Treatment (Accident Compensa- 
tion) Convention, 1925 

30 

9 

1927 

12 

NO 

21 

Insoection of Emigrants Convention, 1926 

14 

1 

1928 

13 

No 

22 

Seamen's Articles of Agreement Convention 

1 a 28 

31 

10 

1932 

14 

No 

26 

Minimum wage - Fixing Machinery Convention, 
1928 

10 

01 

1955 

15 

NO 

27 

Marking of weight (Packages Transported by 
vessels convention 1929 

7 « 

3 1931 

16 

NO 

29 

Forced Labour Convention, 1930 

30 

11 

1954 

17 

NO 

32 

Protection against Accidents (Dockers) 
Convention (Revised) 1932 

A 

10 

2 

1947 

18 

NO 

41 

Niaht work (wome n) Convention 1934 

22 

11 

193 5 

19 

NO 

42 

workmen's compensation (Occuoational 

Diseases) Convention (Revised) 1934 

13 

1 

1964 

20 

NO 

45 

Underground *ork (women) Conve ntion, 193 5 

25 

3 . 

1938 


* Ratification denounced 

£ Ratification is no longer in force as the later convention (89) 
on the subject has been ratified by India 


SI 

no 



Title end no of Conventions 

Date of 



Ratification 

21 

No 

80 

Find Articles Revision Convention, 

1946 

17 11 1947 

22. 

No 

81 

Labour Inspection Convention, 1947 

7 4 1949 

23 

NO 

88 

Emr>loyrr=nt Service Convention, 1948 

26 4 1959 

24 

NO 

89 

Ni:jhtwork (women) Convention (Revised) , 
1948 

27 2 1950 

25 

No 

90 

Nigh two -< of young persons (industry) 
Convention (Revised) , 1948 

27 2 1950 

26 

NO 

100 

Equal Remune ration Convention 1951 

25 9.1958 

27. 

NO 

10 7 

Indigenous and Trioal Population 
Convention, 1957 

25 9 1958 

28 

NO 

111 

Discrimination ( Employment and. 
occupation) Convention, 1958 

3 6 1960 

29. 

NO 

115 

Radiation Protection Cortve ntion, 1960 

17 11 1975 

30 

NO 

116 

mal Articles Revision Convention 1961 

22.6.1962 

31 

NO 

118 

Equality of Treatment (Social Security) 
Convention, 1962 

19.8 1964 

32 

NO 

123 

Minimum Wage (underground work) 
Convention 1°6 5 

20 3 1975 

33 

NO 

141 

Rural workers Organisation Convention, 
1975 

18 8 1977 

34 

No 

144 

Trioartile Consultation (International 
Labour Standards) Convention, 1975 

27 2 1978 


(Source 


Indian Labour year Book 1993, Labour Bureau 
Ministry of Labour, Government of India ) 



CHAPTER - vll 


J UDICIAL RESPONSE TO THE I NDUSTRIAL 
EM FLOY iEtT LAW I I INDIA 



Introductory Prologue j 

Unlike the British judicial set up where, because of 
Supremacy of Parliament, the rol* 1 * 3 of judiciary is confined to 
interpret the law and no more, the Indian judiciary has not been 
so constrained and confined Even, after the introduction of 

i 

English law in India, the judges of Indian Courts have been more 
free than their counterparts in England in interpreting a statutory 
orovision as well as in dispensation of Justice The reason being, 
that the/ wanted to please the ryats - the local people i e the 
natives and stabilise the British Raj The indeoendence of 
judiciary was nurtured during the pre - constitution era though 
far different reasons yet this independence of judiciary became 
a v iy of life and has been distinctly provided for in the 
constitution itself Our Judiciary is more powerful than the 
British in the sen that a British judge cannot declare a statute 
passed by the British Parliament as null and void, but the judiciary 
in India can do so if the statute happens to be beyond the limits 
laid down by the constitution 


The role of judiciary in the apolication, development and 


interpretation of a branch of law has been unique in India 


yhereev^r, leaisiation has been lacking to solve a problem the 

2 

judiciary has come forward with suggestions, solutions and 

1 By the charter of 1726 In Bhunoo mony Dev<t> V Notobar Biswas 

CtLR 28, Cal 4 52), Calcutta High Court held that common law of 

England was introduced at Calcutta from 1726* 


joginde r Kumar V State of U» P« (1994) A Cr c 431 (AIR 1994 SC 
1349) In this case, a full code of right and duties of Police 
regarding arrest and detention of people haS been suggested by 
the court, emohasising the importance of mainting an equilibrium 
in between individual freedom and curbing of criminal 
activities 



3 

some tines, even codes The judiciary has given a sort of 
legislation through its judgements to curb the exploitation of 
adoptive chilar^n by d foreigners^, the concept of Industry^ 
the me an Inc of retrenchment the apolication of various types of 
incentives in production e .g Bonus 7 etc and the meaning of 

Q 

occupational diseases etc so far as the industrial law is 
concerned 

judiciary stimulates legislation it sometimes compels the 

government to amena the present statute some times to repeal it 

and sometimes the Government itself brings in a new statute to 

9 

annul the effect of the judgement 

To avoid the Transgression of assigned powers, because of 
the concept of separation of powers as it works in a democratic 
set up having the constitutional superiority as is obtained in 
India, the judges cannot be expected to legislate to solve a 
given problem They suggest, they 'fill in the gap* while 
interpreting a statute They expand the dimension of a meaning and 
its coverage and sometimes they revolt as an activist to dispense 
justice to Ire available easily and speedily, it is true Like 

3 Anand Bihari V Rajasthan State Road Transport Corporation 1991 
Lab IC 4<H 

4 Lakshmi Kant Pandey V union of India AIR 1984 SC 469. 

5 Bangalore water supoly V A Rajfcappa AIR 1978 SC 548. 

6 Gujarat Steel Tubes Ltd V Gujaro- Steel Tubes Mazdoor Sabha 

(1980) Lob I C 1004 

7 Jalan Trading Co Pvt Ltd V D M Aney (1979) 1 Lab LJ 162 (SC) 

8 Supra Note 3 

9 Mohd Ahmad Khan V Shah Banu Begum AIR 198 5 SC 945 and Muslim 
women ( Protection of Rights on Divorce) Act l°f 




other informers, the judiciary too has been an arm or social 
revolution m many societies particularly m the democratic 

ones 10 The social context of the judiciary is now readily apparent 

and the society has become increasingly interested in the 

contribution of the judiciary to the development of a social 

philosophy rather than m the decision for its own shake Indian 

judiciary has been olaying a pooitive role in the development of 

industrial law ever since the independence of India Slowly but 

surely a new industrial jurisprudence has emerged with a decisive 

thrust towards social justice through the landmark judgements of 

the Suoreme Court and High Courts of India The unique role assigned 

to the Supreme Court of India and the High Courts under the 

parameters of constitutional philosophy through the power of judicial 

review has tended to revolutionise t c approach ana interpretations 

12 

opposed to atttitude adopted by the employers 

This chapter incorporates important aspects and constituents 
of industrial emolovne nt law as a response from the judiciary to 
problems which a developing industrial jurisprudence faces and it 
is heartening to note that the higher judiciary has always kept the 
ultimate goal of Indian polity - 'The Social justice, • in high 
es teep 

10 Dr Guota N H 'S''"'~al Security Legislation for Labour In India* 
1 Q 86 v 178 

11 Massey IP "Judicial Activism and the Growth of Administrative 
Jurisprudence in India" Indian Bar Review Vcl 17 (1+2) ■* 1990 
P 55 ‘ 

12 Sharma G S : Trade union Freedoms in India (1990) p 190 




The Industrial ^moioyment Law consists of certain constituents 
around which it revolves mabino them certain so that beneficial 
provis ions are readily available to them Then there are certain 
concepts which lead us to attain our goal of social justice m 
industrial jurisprudence Some important tems and express ions 
which form the basis of industrial employment law shall find a 
place one by one to evolve the composite picture industrial 
employment law in Inaia 

After the Inoependence the various beneficial statutes began 

to be enforced in the perspective of social justice vigorously 

Thtis clashing with the profit motive of the employers The result 

was that the statutes so enforced were challenged by the emoloyers 

allecjing to be unconstitutional and infringing their fundamental 

rights to carry on Trade and business under Article 19(1) (g) of the 
13 

constitution 

Likewise the efficacy of Article 136 of the Constitution was 

14 

challenced in Bharat Bank V Employees , whether the Supreme Court 
would be justified under Article 136 in interfering with the awards 
made by Industrial Tribunals The full bench of the Supreme Court in 
majority judgement in this case held that the awards made by 
Industrial Tribunals are subject to appeal to the supreme court under 
Article 136 of the constitution 

In Bijoy Cotton Mxlis Ltd V state of Ajmer 1 ^ the Supreme Court 
upheld the vdiaity of the provision'' of the minimum wages Act 1948, 


13 see Bijoy Cotton Mills Ltd V State of Ajmer AIR 1955 SC 33 

14 (1950) SCR 459 

15 Supra Note 13 



holding that the restrictions imposed on the freedom of contract 
by this /.et 16 were reasonable ana had been imposed m the interest 
of the ceneral public 

AS a result of this decision subsequent decisions by 
Inaustrial Tribunals anc the Supreme Court have held that the 
employer is bom a to pay a minimum wage ana in imposing upon him 
the liability to pay a minimum wage the question about nis capacity 
to pay is totally irrelevant ^ 

The Supreme Court had been very much eager from the very 

beginning to impleru nt the 'social justice', in the field of 

Indus trial Employment In Rai Bahadur Dewan Badri Das y industrial 
1 8 

Tribunal the Sun re me court observed — 

" The doctrine of the absolute freedom of contract 
has to yield to the hiqher claims of social 
justice in the case of industrial adjudication, 
the claims of the employer based on the freedom 
of contract have to be adjusted with the clairrS 
of industrial employees for social justice "19 

Similarly in J * Cotton Spinning and weaving Mi 1 is Ltd V 

Labour Appellate 20 the Supreme Court has held that — 

" The ultimate object of industrial adjudication 
is to help the growth ana oroqress of national 
economy and it is with that ultimate object in 
view that industrial disputes are settled by 
Industrial adjudication on principles of fair 
play and justice " 


16 Mir up urn T aaes ac 1 ' 1948# 

17 "Report of the National Commission on Labour* Govt of India 

Ministry of Labour and Employment and Rehabilitation 1969, 
p 56 

18 (1962) II LLJ 3b6 SC 

19 Id d 371 

20 (1963) II LLJ 436 SC 
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B Constituents 

Let us e anine the various constituent terms and expressions 
of the Inaus trial Emoloyment as evolved by the Supreme Court 
1 Inaus try * The categorisation of workers and accrual of 
benefits to them under the provisions of various labour laws 
very much depends upon the term industry as defined under the 
Industrial Disputes Act, 1947 Section 2 (j) Conflicting opinion 
of the suore^e Court right from 1 53 to 1978 aoout the scods and 

coverage of the expression 'Incus try* has created a lot of 

_ _ 21 
confuS ion 


22 

In Banoftlore iter supply and se we rate Board V A Rajaooa 
the exuression 'Incus try ' has been exolained vividly by justice 
Krishna Iyer asserting that "industry as defined in section 2 (j) 
has wide import" and g=ve a new dimension to th<- exo cession 
'Industr\ 1 bv sayinq — 

" There is primafacie an 'industry' in an 
enterurise if there exists — 

i) Systematic activity , 

ii) Crqanised by cooperation between employer 
emoloyee (direct and substantial element is 
chimerical) / 

21 Budae-Bucge Municipality V P«R Mukherjee (1953) 1 Lab LJ 195 
(SC) l Corporation of City of Nagour V its Employees (I960) 

1 Lao LJ 523 (SC) & State of Bombay V Hospital Mazdoor Sabha 
(1060) 1 Lab LJ 251 (SC) - These decisions widened the scope 
ana coverage of the expression 'Industry* But later 
decisions viz university of Delhi V Ram Nath (1963) II LLJ 
350 (SC) National Union of Commercial Employees v Meher 
(1962) 1 Lab LJ 241 (SC) Madras Gymkhana Club Emoloyees union 
V Gymkhana Club (1967) 11 Lab LJ 720 (SC) Cricket Club of 
India Ltd V Bombay Labour union AIR 1969 SC 776 & Management 
of Safdarjung Hospital V Kuldeeo singh Sethi AIR 1970 SC 
140 7 have again narrov^d down the coverage and scope of the 
expression 'Industry* 

AIR 1978 SC 548 


22 
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(lii) For the d reduction and or distribution of 
goods ana services calculated to satisfy 
the human wants and wishes (not spiritual 
or religious but inclusive of material 
things or services geared to celestial 
bliss i e making on large scale. FraSad 
or foo£) , ' ' 

b. It follows, therefore that the absence of profit 
motive or gainful objective is irrelevant, be the 
venture in the public. Joint, private or other 


c The true focus US functional ana the decisive test 
is the nature of the activity with special emphasis 
on the employer - employee relations ; 

d if the organisation is a Trade or business it does 
not cease to be one, because of philanthropy 
animating the undertaking " 

The widening of the scope of the expression 'Industry* as was the 
consequence of the above decision, led to an enhancement in the 
rank ana purview of the workmen, i e hither to those who were 
outside the entity of workmen now because of the exposition of 
the term 'incustry* in this case were to be treated as workmen 
The consequences of Bangalore water Supply 23 case may be 
listed aS follows — 

a) Professions, clubs, educational institutions, cooperatives 
research institutes, charitable projects and other kindered 
venture if they fulfil the triple test will be treated as 

0 A 

industry as per section 2 (j) of Industrial Disputes Act, 
1947 

b) a restricted category of professions clubs, cooperatives 
and even gurukulas and small research laboratories may be 


23 Id. 

24 section 2 (J) defines industry as "Industry means any business, 
trade undertaking manufacture calling of employers and includes 
any calling, service, employment handicraft or industrial 
occupation or avocation of workmen 




exempted from being treated as ‘industry* provided they are 

simple ventures substantially and after applications of the 

‘Dominant Nature* criterion they absolve, themselves from 

being an ‘industry* as explained above (‘Dominant Nature means 

where a comolex nature of activities some of which qualify for 

the exemption, others not, involves employees on the total 

undertaking , some of whom are not workman as in university of 
25 

Delhi V Raranath or some departnfents are not productive of 

goods and services if isolated even then, the predominant nature 

of the services and the integrated nature of the departments as 

26 

explained by the supreme Court in Corporation of Nagpur will be 
the true test The whole undertaking will be ‘industry* although 
those who are not workmen by definition may not benefit by the 
status of the undertaking) 

c) Pious or altruistic mission where many employ themselves free 
or for a small honoraria or like return are also exempt from the 
scope of the ‘industry*. 

d) Sovereign functions strictly understood qualify for exemption 

welfare activities, economic ventures undertaken by the Government 
or statutory bodies do not qualify for the exemption Even in 
Departments discharging sovereign functions, if certain units 
which are industries and are substantially severable, they can 

27 

also be treated within the purview of section 2 (J) of the Act 

2 5. Supra Note 21. 

26 Supra Note 21. 

27 industrial Dispites Act, 1947 
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e) The doctrine of Master and servant of Conrnon Law will not 
be apol ic ole to those workers who will be covered under the 
term 'Industry* a s propounded by this Judgement (under the 
Master ana servant doctrine, the relationship of the Master and 
the servant is basea on freedom of contract and its breach even 
wrongfully dismissal by the employer leads to a claim of damages 
by the workman and not nis reinstatement) 

f) The legislative response to this judgement was the enactment of 
the Industrial Disputes (Amendment) Act 1982 with an aim to 
curb the wide scone of 'Industry * as propounded by thio judgement 
by excluding agricultural operatic o hospitals and dispensaries, 
educational, scientific research and training institutions 
charitable social and philanthrapic services, hhadi and village 
industries domestic services and professional services from its 
scope and amoif Other portions of the Amendment have oeen brought 
into force from 21 8 1984 but the provisions dealing with the 
definition of industry have not been enforced hence the ruling 

of this case still holc£ good 

The categorisation of emoloyees as Indus tiial to attract 
the aD'-l ication of this branch of law seems Iod sided in context 

to the ^jorhers as a whole as pointed out by Justice Gulab Guota, 

* p cist-nction between the employees on the 
basis of their place of employment is 
aoDarently arbitrary and left large number 
of our employees on the mercy of their 
emoloyers n his legislative oolicy is 
therefore partly responsible for existence 
of Sweated labour "28 


28 Justice Gulab Gupta : Our Industrial Jurisprudence CILI 
Jabalour, 1987, o 20 5, 




It would be better if the law is applied to all workmen 

irrespective of their place of emolovme rrt. 

" Indeed, a unified system of adjudication would 
rather develop this jurisprudence in a unified 
manner and in a consistent fashion "29 

Following the judgement of Bangalore water supply 3 **, in 

3 1 

Karnani Properties Ltd v state of west Bengal , the Supreme Court 

held that a company engaged in business of letting flats to tenants 

in buildings owned by it is an 'industry* In this case the Karnani 

Properties Ltd was a company incorporated under the Companies Act, 

1956 Hie re were about 300 flats in the mansions owned by this 

company The company let out these flats to tenants and also 

rendered services like free supply of electricity, washing and 

cleaning of floors and general repairs and maintenance etc For 

these purposes, the company had employed over 50 persons, namely. 

Sweepers plumbers Malles, liftman etc A dispute arose between 

the company and its employees The Government of west Bengal 

referred the case for adjudication to the industrial Tribunal under 

the industrial Disoutes ac t, 1947 The company objected before the 

tribunal contending that the compary was not ‘industry* within the 

meaning of section 2 Cl) of the industrial Disputes Act,1947 But 

the supreme Court held that the activity carried out by the 

appellant 1 alls within the ambit of the expression ‘industry* 

defined in section 2 (J) of the Act as construed by this court in 

32 

Bangalore water supply and sewerage Board case. 

29. id 

30 Supra Note 22. 

31 AIR 1990 SC 2047 
3 2 Supra Note 22 
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Similarly m Sumerchand V Labour Court ^ the High Court of 
Punjab ana Maryans rollowing the decision of Supreme Court given 
m the Banaalore water supoU case has held university a- an 
* lrdustry' and held a canenter employed m university as a workman 
within the definition of workman under section 2 6c) of the 
Industrial Disputes Act, 1947 The letitioner in this case was 
emoloyed as a carpenter in the Kurukshetra university He raised 
an industrial aisoute ana a claimed a reference to the Labour 
Court -jhen tie was removed illeaally from thf service the Labour 
Court admit tina the contention of the university that it i_not 
an industry refused to try the dispute under the Industrial 
Disputes Ac-*- But, the High Court holding Kurukshetra University 
an industry made the following observation : 

" the decision of the Presiding Officer 

of the Labour Court is erroneous and cannot 
be sustained in the eyes of law in the view 
of pri copies well settled by the apex c rt 
It hc.s been observed in Bangalore water supply 
ana sewerage Board V A Rajappa (1978-1-LLJ 349) 
that a university is an industry, particularly 
wxth respect to small workers like mali chowkidar, 
carpenter etc "34 

II Manufacturing Process * Like ‘Industry' the exoress ion 
‘Manuracb ring Process' also helps in determining the status of a 
worker whether he bel to the category of an industrial worker 

AS defined u~oei section 2 (k ) of the '’actones Act 1948 if a 
pernor is oi to be connected with manufactur ina process, he will 
be treated as ~n industrial worker and laws Dertainmg to industrial 
labour vill be aoolicable to him otherwise the emoloyer will deorive 

33 1992 1 LLJ 395 ( P H) 

34 rbid 
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him of the securities 


laws 


3 5 


and benefits orovided by the labour 


In Pavi Sharper Sharma V State of Rajasthan 36 the 

petitioner rirm was having two wings (1) service Station and 

(2) Petrol Pima u^der his direct control and supervision At the 

service station washing cleaning and lubricating of the vehicles 

was done ana aia of the rower was also taken At the Pstrol pump 

the pe trol/aiesei was stored m an underground tank and the same 
was pi ape d out to be filled in the vehicles of the cus toners with 

the aic of the power 

It was to be decided whether the petitioners activities 
fall within the definition of 'Manufacturing Process * as defined 
under section 2 £ ) or the "’adtories Act 1948 To arrive at the 

3 8 

decision the court made a reference to G«R Kulkami V The state , 
where m it was observed — 

" It is obvious enough that the process of 
manufacture from one article to another 
changes and there a re so man/ different 
processes m existence that to take the 
analoqy of any single manufacturing process 
is likely to cause confusion It is better 
therefore to appl^ one's mind to the exact 
Drocess employed by which one article is 
shaped into a no -her and to see whether the 
■ourpose of the Act are satisfied "3 9 

These observations were made in connection with the 

interpretation of the provisions of the Sales Tax Act They are of 

general nature, ana are not with reference to the definition of 

'manuf acturira process 1 as given in the factories Act Again the 
referen~e was made to — 

3*5 Robta's I naus tries Ltd- V Ram Lakh an Singh (1979) 

1 Lab LJ 515 (SC) 

36 AIR 1993 Paj 117 

37 Sep 2 (Ki of the Factory Act, 1948 

38 AIP 1957 MP 45 

39 id at 48 
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Col Sardar C «s Angre y The State , 40 it is a ca e of cold 
storage ana question was whether the grading of potatoes for storing 
m the cold to rage or drying of the potatoes amount to a 
manufacturina process Grading was held to be manufacturing process 
if done to bring standardized goods ^r variety of goods for 
saleable purpose as such into existence otherwise the exercise is 
casual, it is not a manufacturing process Process df dryipg if 
it is not in relation to adaptability of the article for sale or 
use it is not a manufacturing process Here it is only to remove 
the moisture collected during the process of refrigeration and not 
with a view to adopt potatoes for sale Again the case of — 

E mployees State Insurance corporation V M/s Triplex Dry 
4l 

cleaners was referred In this case the question arose whether 

the activity of cashing ana cleaning in a dry cleaning business is 

a manufacturing process or not Relying upon the judgement of Madras 

Hich Court in re a M Chinniah * 2 and C.S.Angre V stit£ , 4j the test sf 

for manufacturing process was applied that there must be a 

transformation In other words, some new article or substance should 

come into being with a view that the same can be used sold, 

transported delivered or disposed of in order to call the process 

as manufacturing process Applying the above test it was found that 

am no busiress does not fall within the purview Ox. 

manufacturinc process Again, the case of Bhog Singh V Employees 

44 

State Insu rance Corporation was looked into It was also a case 

40 AIR 1965 Raj 65 

41 1982 Lab IC 944 
42. AIR 1957 Mad 755 

43 supra Note 40 

44 1983 Lab IC 412 (Haryana £ Punjab) 




of Petrol tump and service stat on for repairs of motor cars 

Both the activities ve re held to be out of the purview of 

manufacturing process Aoain the view of Bombay High Court in 

Gateway Auto service v Regional Director Employees state insurance 
4 5 

Corporation was looked into Here also the Patrol Pump and 
service station were owned where washing, cleaning and oiling of 
vehicles wen done The question of manufacturing process was 
decided by tie Bombay High Court by ' olding that both the activities 
were covered under section 2 fe) of the Factories Act 1948 Thus the 
different High Courts have different view on manufacturing process 
In the present case of Ravi Shanker Sharma, 46 the Court held that 
service station to be under the purview of manufacturing process # 
while punQinc of octroi or diesel to €8f£J*:sold to the customers not 
a manufacturinc orocess 

IH worker and its cognate expressions — The most imoortant 
constituent of Industrial Employment law is the worker the human 
particioant m the pro uction process of an industrial establishment 
This particioant has been defined as 'worker* in the Factories Act 
1948 'as workman' in th= Industrial Disputes Act 1947 and workmen's 
Compensation Act l q 23 'Employee * in the Employees state Insurance 
Act 1348 In sales Promotion Emolo^ees (condition of services) Act 
1976 the expression 'workman' has been used But these expressions 
are not intercnangabie Then again there is another categorisation 
of seasonal and oerennial workers having in its fold part time 
Temoorarv permanent Badli and casual workers An attempt to gi/e 
the privileges of labour laws to those who in strict sense do not 

45 1981 La IC 49 (Bom ) 

46 Supra Note 3 6 



fulfil the attributes of a worker but in the shape of "dependent 
interprenue r*' is no doubt laudabl , yet, it is submitted it 
craves for an undisputed unified definition of persons who 
participate in the oroduction processes of an industrial 
establishment ano other coanate organised activities, so that a 

common expression may be available without any confusion to cover 
them 

To oalliviatP the conditions of workers generally and 
•dependent entrepreneur* type of workers particularly, the 
expression 'workman* needed liberal interpretation to include in 
the fold or workman all those persons who having no independent 
calling of their own work for the enterprise of another and depend 
for their income on the hire or reward which they get in respect 
of their engagement e a handloom weavers cigar roller^ Bidi 
workers Match Box framers stee] trunk makers, goldsmiths and 
WBA Brass-workers etc 

40 

In Hus Sam Bhai V Alath Factory , the Supreme Court extended 

the coverage of workman to include ‘dependent interpreneur ' in its 

fold This decision was an improvement over the Dharangadhra 

49 

Chemical Marks y State of Saurastra wherein the term workman was 
interpreted to denote — 

* An employment of his by the employer and that 
there should be the relationship between the 
employer and him as between employer and employee 
or master and servant unless a persons is thus 
employed, there can be no question of his being 
a workman within the definition of the Term as 
contained in the Act "56 

47 See Huss a m 3nai V Alath Factory (1978) 11 Lab LJ 397 (SC) 

48 ibid 

49 (1957) 1 Lab LJ 477 (SC) 

50 Ibid at 480 



Thus the judicial requirement of a workman being employed as 
servant restricts the coverage of the fold of the definition of 
workman and excludes besides independent contractors dependent 
interpreneurs a s tell The Hussain Bhai decision of 1978 is 
certainly ant improvement over the Dharangadhra decision of 1957. 

Justice Krishna fyer of Supreme Court in Hussain Bhai, 
laid down the scope of the term worker ; 

" where a worker or group of workers labours to 
produce goods or services and those goods or 
services are for the business of another, that 
other is in fact the employer He has 
economic control over the worker's subsistence, 
skill and continued emoloynent If he for any 
reason chokes off, the worker is virtually laid 
off The presence of intermediate contractor with 
whom alone the workers have immediate or direct 
relationship ex contractu is of no consequence 
when on lifting the veil or looking at the 
conspectus of factors governing employment, we 
discern the naked truth though drapped in 
different perfect paper arrangement that the real 
employer is the Management and not the immediate 
contractor "SI 

But again in workmen of the Food Corporation of India V 

52 

Food Corporation of India , the supreme Court reve ted back to 
its 1957 standpoint and held that — 


• “the essential condition of a person being a 
workman with in the terms of the definition is 
that he should be employed to do the work in 
the industry and that there should be an 
emoloyment of his by the employer and that there 
should be a relationship between the employer 
and him as between the emoloyer and employee or 
master am- servant Unless a person is thus 
emoloved there can be no question of his being 
a workman with in the definition Thus where a 
contractor employs a workman to do the work whidh 
he contracted with a third person to accomDlish, 
the workman of the contractor would not without 
something more become a workman of that third 
person " 

51 Supra Note 4 7 at 398 

52 (1985) 11 LLJ 4 (SC) 



Thus the immediate emoloyer will be treated as the actual 
employer and responsible to the worker as an employer The zeal 
to lift the /eil and locate the employer for any claim or remedy 
sought by the worker is no more needed 

The 'worker* as defined in section 2 (1) of the Factories Act, 

1948, was the subject matter of Rohtas industrie s Ltd V Ram Lakhan 

53 ‘ * 

Singh, before the Supreme Court m reference to "Subject of the 

manufacturing proce oS M occurring m the definition of the term 

'worker' In this case, the respondent was apoointed as section 

officer in the waste paper department and his duty was to maintain 

quality and weighment of waste papers and rags, the basic raw 

material used for the naiufacture of duplex board and vulcanised 

fibre He maintained records of stocks and dealt with receiots He 

also passed bills of the suppliers of the waste pa er and ragS He 

used to work in the precincts of the factory as well as outside it- 

thf paper sorting house _ which was situated away from the factory 

The management terminated his services without framing ary 
charge or holding any domestic enquiry He was not given ary wages 
in lieu of notice under these circumstances, the Court was to decide 
whether he vas a 'worker' under the purview of section % CL) of the 
Act The court hela him to be a 'worker' stating that the respondent's 
job m connection with the raw materials was so essential to the 
manufacturing orocess that it made it a 'subject of manufacturing 
process’ 


53 Supra Note 3 5. 
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In Hydera bad ASbestos cement Products y Employees state 

54 " ““ 

— n - Su r a nce : - 0u the Company had a production unit and several 

zonal offices where m sales, convass _ng and other activities 

in connection ith the main product, were carried on The emoloyees 
of the zonal offices were denied the protection of state insurance 
benefits on the cround that they were not emoloyees of the factory 

but the estaolishment and hence did not fall with in the scope of 
55 

the Act The Supreme Court held that the expression 'employee* 
includes any person working in the factory or establishment with 
regard to the purchase of raw materials for ct: the distribution 
or Sale of the prooucts of the factory or establishment, and 
accordinglv emoloyees of the zonal offices re re also allowed to 
get the benefits of the Act ° 

In Poyal Talkies y Employees state Insurance Court , 56 the 

management was the owner of the theatre There was a canteen and 

a cycle stand in the premises of the theatre The canteen and cycle 

stana were leased out to contractors under an instrument of lease 

The contractors emoloyed their own servants to run the canteen and 

the cycle stand The question was whether the employees of the 

canteen and cycle stand were employees within the meaning of the 

Act ^ The Court answering the above question affirmatively held— . 

" No one ca r seriously say That a canteen or 
cycle stana or cinema magazine booth is not 
even incidental to the purpose of the 
Theatre All that the statute requires 

is that the work should not be irrelevant to 

54 (1Q78) 1 Lab ,LJ 181 (SC) 

55 Employees state Insurance Act 1948 

56 0 978) 11 Lab LJ 390 (SC) 

57 Supra Note 55 



the puroose of the establishment It is 
sufficient it is incidental to it In 

our view clearly, keening a cycle stand and 
run n ina a canteen are incidental or adjunct 
to the orimary purpose of the theatre “58 

The recent trend in deciding the status of a person whether 
he is a workman or not, has been more on factual conditions 
instead of idealism 

In anthaya V Sandoz (India) Ltd 59 the Supreme Court 

while dealing with the definition r>f workman under the Industrial 
Disoutes Act 1947 under section 2 (s) and SaleS Promotion Employees 
(condition of service) Act 1976 section 2(d), held that the 
classification of those emoloyed to do supervisory work has been 
made on the basis of their monthly income although thf work done 
by the two sections of the workmen is the same The protective 
umbrella need not cover all workmen doing a particular type of 
work There mav be a classification of workmen doing same nature of 
work on the basis of their income service conditions and their 
protection cannot be treated as fundamental rights The claim of 
Medical representative^ to be treated as workman was rejected Wfe 
The supreme Court, in this case, poirted out that till 29th August, 
1956 the dennition of workman under Industrial Dx^outes Act, 1947 
was confine c to ^killea and unskilled manual or clerical work and 
did not l’-'di de the categories of persons who were employed to do 
supervisory and technical work The saia categories came to be 
included in the definition with effect from 29,8 1956 By 1982 
(Amending Act bo 46 of 1982), the Industrial disoutes Act, 1947 was 


58 Supra ote 56 p 395-96 

59 AIR 1 Q 94 SC 2608 



amended ana the categories of workmen employed to do ‘operational* 
work came to be included in the definition By this amendment for 
tre first ti-e those doing non-manual unskilled and skilled work 
also came to ce included in the definition with the result that 
the persons doing skilled and unskilled work whether manual or 
otherwise crualified to become workmen under the Industrial Disputes 
Act, 1947 

Hence the oosition m Law as it obtains today is that a 
person to be a workman under the Industrial Disputes Act 1947, 
must be emDlo\ed to do the work of any of the categories viz , 
mannual u -'Skilled, skilled, technical, operational clerical or 
supervisory it is not enough that he is covered by either of the 
foyr executions of the definition 60 

61 

In S .} Maini V m/s Carona Sahu Co Ltd the same principle 

was upheld that a shop manager having administrative functions 
thouah occasionally doing clerical job was not a workman It is 
the principal or major duty performed by the employee which 
determines the employee's real status The nomenclature of the post 
is also irrelevant Our Supreme Court has not been lagging behind 
in explainin- and evolving the exposition of the law, wherever it 
finds an opportunity 

The confusion about the seasonal workers regarding their 
recrulansatior an lication of the standing orders to their case 
anc grart of other benefits to them has been cleared by the 


60 Ibid at 2611-12 

61 AIR. 1994 SC 1824 
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Supreme Court in Maharashtra State Cooperative Cotton Gr owers 
Marke ting Federation Ltd v Maharashtra State Cooperative Cotton 
Growers Marketing "^deration Employees union 62 In this case, the 

Cooperative Federation had Temporary perennial and seasonal 
employees Perennial employees were 2200 and seasonal employees 
were 4 500 in nunbers The dispute arose to make seasonal employees 
permanent if they have worked more than 240 days The matter was 
referred to the tribunal and the tribunal awarded pe rm a nancy to 
such employees who had pit in more than 240 days of service On 
appeal, the High Court also directed to treat even seasonal 
employees as permanent if they have completed 240 days of working 
or more 

A previous decision of the supreme Court - MS Coop CGMF Ltd 

V Srlpatl Pcindurang Khade ^ also decided that the seasonal employees 

were to be treated as permanent if they have put 240 days or more 

of service Model standing order of the Federation No 4 -b, also 

required that employees who have put in 240 or more days of service 

should be made permanent The supreme Court in deciding this case 

64 

held the case of Pandurang Khade per incur iam, setaSide the 
direction of the High Court holding Model standing orders to be 
applicable to perennial employees not to seasonal employees who 
are governed by their own service conditions and as such seasonal 
employees cutting more than 240 days of work were not entitled to 
be regularised and mad^ permanent perennial employees The Supreme 

62. AIR 1994 SC 1046 

63 AIR 1989 SC 485 

64 id 


i 



Court in this case pointed that — 


difference between seasonal employment 
orf, ? na \ emp1 ' 07663 ^ employment which are 

//l a ° 0nal ^ squire only seasonal employees 
^ 3r f no Perennial employees on their 
. Qri thS other hand aa employment may have 

Perennial and seasonal work as i n the present 
_f ' h ? nc€ require both kinds of workmen Further, 
seasonal employees may be permanent and Temporary 
The Fermanent employees are employed from season to 
season successively and are entitled on that account 
ror retention allowance and all other allowances 
referred to above during the off season because of 
their permanency as seasonal emoloyees which is 
different ^rom permanency as perennial e m p^ ees The 
Temoorary seasonal emolovees are not obviously 
entitled to the said benefits as the permanent 
seasonal emDloyees since the temporary emoloyejfcs are 
not ~ ngage a from season to season but only when there 
is an increase in work There are also part time 
seasonal employees and they carry different scales of 
wages by the very nature of their employment as pointed 
out above vie have to stress this aspect because we 
x.md that there is a good deal of confusion by the 
j.riounul and the Courts below on these aspects of the 
matter hie nas contributed to their erroneous 
concl sions o5 


17 • Wages is the recompense received by the workman in 

return to his labour it forms the major portion of the cost 
of production as veil Naturally employer for increasing his 
quantu of oront, is always interested to reduce the components 
of cost and wanes being one of that he always tries to minimise 
its a U antum while on the ot^ier hand, the workmans existence 
depegWnds on the amount certainty and punctuality of the payment 
of wacres so naturally, he always tries to enhance its quantum 
Thus the tussle is perennial The state on its oart has enacted 
the Rav-r nt of wages Act 1936 the Minimum wages Act 1948 and 
in Uttar ^radesh the u p Industrial Peace (Timely Payment of 

65 Suora Note 62 at 10 53, 



wages) Act, 1978 The last Act in U„ p . ensures payment of wages 
a? the worxers as a lot when an establishment fails to Day and 
the wage-bill is above 50,0 0 0/- in Modi Industries Ltd v state 
of U.P„, on the condaint of non payment the Labour Commissioner 
was to issue necessary certificate to activate the District 
Magistrate to realise the sum of wages from the e-toloyers as 
arrears of revenue with 10 percent recovery charges and place the 
amount so realised before the Labour Co miss ioner for disbursement 
among the workers in this case it was decided that the Labour 
Comniss ione r should issue certificate of recovery through a speaking 
order giving reasons for the same 

The component and object of wages decide whether it is a 

Minimum a "air or a Livi-o wage The findings of Labour Apoellate 

Tribunal m ^hat t an Sugar Mills V Their workmen that the minimum 

wages not only includes the bare physical necessities of the workman 

and his family but also the modicum of efforts otherwise known as 

conventional necessities, was again recoghised by the Suoreme Court 

68 

in Crown Aluminium works v Their workmen In this case the court 
emphasised that, there is however one principle which admits of 
no exceptions no industry has a right to exist unless it is able 
to oay its vorkmen atleast a bare minimum wage The capacity to pay 
tne minimum wage will not be compromised with the existence of the 
industry 69 The minimum wages should be fixed in the scheduled 

6b AIR l c 94 9C 53 6 

67 (1" 54) til LLJ 341 

68 AIR 1-58 SC 30 

69 Express New® Papers Ltd V Union of India, AIR 1958 SC 
578 Lipton Ltd 7 Their workmen, AIR 19 59 SC 67 
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industries with the dual object of providing sustenance and 

maintenance of workers and their family and preserving their 

efficiency as a *orker and for this purpose, consideration of 

capacity of -ndustry to °pay was irrelevant.*^ 0 To enable the 

fixation of wages above the minimum wages 'industry cum region 

formula' wa-> evolved whereby the financial capacity of the employer 

and the Drevaxling rate of wages in similar concerns in the region 

71 

was talen as a basis.' 

In man agement of Kirlampundi Sugar Mills V industrial 
72 

Tribunal the supreme Court refused to grant ary enhancement in 

wages as tns unit haa no financial capacity to bear the burden of 

new wage structure while aoolying the 'industry cum rection formula', 

taking care of not only the interest of the workers but also the 

unit concerned and the industry as a whole in Hindustan 

73 

Antibiotic Ltd V Their workmen the submission that Public sector 

units should not be comoared with Private sector units in applying 

'industry cum reaion formula' regarding wage fixation was rejected 

by the Supreme Court and it was allowed to be applicable with equal 

74 

fore* 3 to both types of the units 

70 Lnichoy i V State of Kerala (AIR 1962 SC 12 ) C.b Boarding 
and Lodging V St of Mysore (AIR 1970 SC 2042) 

71 Novex Dry creamers v Its workmen (1962) 1 llj 271 French 
Motor Car Co Ltd V Their workmen AIR 1963 SC 13 2 7 Greeves 
Cotton & Co V Their workmen AIR 1964 SC 683. 

72 1972 (1) SCR 428. 

73 Al° 1367 SC 948. 

74 Unichem Lab Ltd V Their workmen AIR 1972 SC 23 32 




In work man **adala Factory of uic Indian Hume Pipe Co Ltd 

Y__ T _ hP Indian Hoe Pipe Co Ltd 75 The Supreme Court held that the 

wage structure of workmen should normally not be revised to their 
prejudice 

Recently, m deciding the contents of wages, the Supreme 

Court m Allman (India) Pvt Ltd 7 E mployees state In surance 
76 

Corporation held that 'attendance Bonus', payable under a 
settlement is wages 

Thus the fixation of wages has been properly taken care of 
by our courts Still there are variations in its components in 
different places and industries The quantum of wages also decides 
the status of a person whether he is a workman o not There should 
be it is submitted as far as possible uniformity in the contents 
of wares anc it shm.ld be delinked for determining the status of 
a person Every person who works m the production distribution, 
sales or service u~it of a concern should be treated as workman 
barring a few who are distinct with their managerial assignments. 

V Trade union-freedom of Association and Strikes — in early days 
of Trade t^ion activity, the employers treated these activities 
as an infringement of their right to carryon business and workers 
were leaallv liable for such activities civilly and criminally as 
well After the passing of the trade unions Act 1926 the workers 
were accorded nahts to form tleir unions and carryon their 
legitimate trade union activities After independende the 
constitution accorded this right as a fundamental right under 


75 AIR 1 Q 86 SC 1794 

76 AIR l c 94 SC 103 7 
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Article 19 (l) (c) as the attribute of democratic set up of Indian 

society Right to form an association also includes a right not 
to form an association 

In Tikaramji V State of U.P., 7 * 7 the Supreme Court has 
pointed out — 

" Assuming that the ricrht to form an association 
implies a right not to form an association it 
does riot follow that the negative right mu-^t 
also be regarded as a fundamental right The 
citizens of India have many rights which have 
not been given the sanctity or fundamental 
rights , and there is nothing absurd or uncommon 
if the positive right alone is made o fundamental 
righ 4 - " 

7Q 

In Bal kotaiah V union of India , the Supreme Court held 
that - 

" the apoeii have no doubt a fundamental right 

to form association under Article 19(1) (c),but 
they have no fundamental right to be continued 
m employment by the state and when their 
services are terminated Ly the state they cannot 
complain of the inf ringement of any of the 
constitutional rights when no question of 
violation of Article 311 arises" 

m the case ^here government servants association asserted that 

naht under Article 19 (1) (c) to form an association includes the 

riqljt to be recognised by the government of such an association this 

79 

assertion was rejected by the Supreme Court Though right to form 

80 

an association was upheld Freedom to form an association does not 

Q1 

include in its ambit the right to resort to 'strike * or 'Lockout* 

77 AIP 1956 SC 676 

78 AIR 1958 SC 232 

79 Raghubar V Union of India, AIR 1962 SC 263 

80 0 K .Ghosh V Joseph AIR 1963 SC 812 

81 All India Bank Employees Association V 
Tribunal AIP 1962 SC 171 


National Industrial 
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In RohtcS Ircust ri e^ ~ff union V State of Bihar the question 
for determination as whether the employers have any richt to 
claim aanaces acai-st the emolo^ees participating m an illegal 
strike ana thereby causing loss of production and business Rejecting 
the clam of the employers the court held that — 

1 It is true tnat section 24 of the industrial 
Dis sutes Act 194 7 imposes a statutory duty 
on the emoloyees not to comn c nee or declare 
an illegal strike But it is manifest that 
if there is a breach of this statutory duty 
on the part of the employees the employer 
has no naht of civil action against the 
enolo/ees in default apart from the statutory 
penalty provided by section 26 (1) of the 
Inaustrial Disputes Act, 1947" 83 

In this case the court further held that the striking workmen are 
not prove -te tron taking recourse to the protection of section 18 
of the rrede bn-On act 1926 mainly because the strike is illegal 

uneer sectic 24 (i) of the Industrial Disputes Act, 1947 

In "Aijarat Steel tubes Ltd V Gujarat Steel Tubes Mazdoor 

QA 

Sabha it was held by the apex court that - 

" Even if a strike be illegal it cannot be 
castigated as unjustified unless the reasons 
for it are entirely perverse or unreasonable, 
an aSo=ct \ hich has to be decided on the facts 
anc circumstances of each case "8 5 

The firdirc of the arbitrator m tfiis case, that dismissal for 

oassive oarticioation in the illegal and unjustified strike by not 

re port m~ for duty ^as appropriate was overruled by the apex court. 

82 AIR 1963 Pat 170 ~~~ 

83 ibia at 172. 

84 (1 80) 1 Lab LJ 13 7 (SC) 

8 5 ibia at 168 

JG& 12 9£e SC X 
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Recognising the importance of Trade unions as well as the 
worker's right to strike for just cause, the Supreme Court has 
observed in B,R.Sin^h y union of India , 86 that — 

“ The necessity to form unions is obviously for 
voicing the demands and grievances of labour. 

Trade unionists act as mouth pieces of labour. 

The strength of a Trade-union depends on its 
me abershio. Therefore, trade unions with 
sufficient membership strength are able to 
bargain more effectively with the management 
This bargaining pov^r would be considerably 
reduced if it is not permitted to demonstrate. 

Strike in a given situation is only a form of 
demonstration, e g go-slow, sit in, work to 
rule, absenteeism etc , and strike is one such 
mode of demonstration by workers for their 
rights The right to demonstrate and, therefore, 
the right to strike is an important weapon in 
the armoury of the workers "87 

Earlier, the Supreme court held that in case of a legal strike, 
the workers are entitled to wages for the strike period also 
In Churakulam Tea Estate y Their workmen , 88 it was held that in case 
of- a strike which is legal and justified, the workman will be 
entitled to full wages for the strike period. Similar view was taken 
by the supreme Court in Cromptlon Greaves Ltd v Its workmen 89 

But recently the supreme Court in Bank of India V T ,S ^celawala 9 0 
held that the workers are not entitled to wages for the strike 

period The supreme court in this case observed that — 

" The legality of strike does not always exempt 
the employees from the deduction of their 
Salaries for the period of strike “91 

It was also held in this case, that — 

“ whether the strike is legal or illegal, the 
workers are liable to lose wages for the 

86 AIR 1990 SC 1 

87 ibid at 5 

88. AIR (196 9) SC 998 

89 1978 Lab IC 1379 (SC). 

90 1990 Lab IC 39 (SC) connected apoeal with S.U .Motors (F) Ltd V 
Their workmen, 

91 ibid 



period of strike The liability to lose wages 
does not either make the strike illegal as a 
weapon or deprive the workers of it “92 

This j^dgen^rt of the Supreme Court recognises the workers 
right to strike but refuses, at the same time, wages for strike 
period irrespective of its legality and justifiability 

The Madras High Court in State Banks « staff union V State 
93 

Bank of India followed this judgement of the Supreme Court and 
held that strike whether justified and legal or not, employer 
would be entitled to deduct salary of employees for the strike days 
on princiole of 'no work no pay' 

The recent trend of judgements by the Supreme Court and High 

Court has hit hard at the very root of the right to strike won by 

94 

workers through prolonged struggles M.Anjanevulu observes — 

“ The workers must have the right to strike 
for the redressal of their grievances and 
they must be paid wages for the strike period 
when the strike is legal and justified 
Further, they must also be paid atleas t half 
for the strike period when strike is illegal 
and justified Illegality of strikes may be 
mere non-observance of statutory provision of 
the Act (Industrial Disputes Act, 1947) but 
situation reasonably warrants the workers to 
go on strike ,“95 o 

M.Anjanevulu further observes that in view of the earlier decisions 
of the supreme Court, the decision of the supreme Court in Bank of 
India V T S Kelawala's case deserved reconsideration But from 
emoloyers ooint of view. 


92 ibid 

93. 1991 Lab IC 197 faad) . 

9 % M.Anjanevulu i 'Right to strike and wages', 1991 Lab IC 133 

95 ibid. 

96 supra Note 90. 



this decision is likely to discourage strikes and 'goslow ' and 
would brxrtg discioline in Industry 97 

Re tre nchme nt j The e cpression 'retrenchment' has been the focal 
point of controversy in the recent years because of varied 
interpretation given by the Courts This expression has been defined 
by section 2 (oo) of the Industrial Disputes Act, 1947, and in it 
by an amendment (Act no 49 of 1984) a new clause (bb) has been 
added to remove certain misconceptions which arose because of 
variea interpretations of the term by the supreme Court 

In the early -ays, the Supreme Court in the c °e of Pi pariah 

Sugar Mills Ltd v Pi pariah Sugar Mills Mazdoor union 98 and Barsj 

99 

Light Railway Co V K.N«Joglekar and others had observed that the 
retrenchment indicates in its ordinary acceptation that the business 
itself is being continued but a portion of the staff or the labour 
force is discharged as surplus it propounded a no fault theory or 
surplusaae theorv of rmi nation whereby a surplus labour force is 

retrenched business continues and in future employment those 

i 

retrenched workers may get a preference, and meanwhile all procedures 
for re trenchnent 4 to be followed, compensation to be given and in case 
of any anomaly, the worker deemed to be in service and to be 
reinstated with full back wages 


97 Dr Srivastava Suresh C 'Deduction of Full days wages 
for Absence or Part of the day A critique of Bank of India 
case' 33 JILI (1991) 418 at 428 

98 AIR 1957 SC Q 5 

99 AIR 1957 SC 121 connected Appeal of Han Prasad Shiv Shanker 
Shukla 7 A-DJDivelkar 
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The above legal position continued upto 1976, as cases 
decided by the Supreme Court during this period contained the 
above ratio and a distinction was maintained between Termination - 
Simpliciter (i e under the standing orders) and termination aS 
surplusage (i.e re tr^ nchme nt) . 

The trend changed from State Bank of India V N.Sunder money 101 
where the expression retrenchment was given a ver / wide connotation 
and • terminationi for any reason whatsoever* was regarded as 

the key words and as Such whatever the reason, "every termination 
spell retrenchment" was the finding of the suoreme Court The 
surplusage theory was discarded The Term 'retrenchment* by now 
began to include not merely the act of termination by the employer 
but also the fact of termination howsoever produced 

*Re tre nchnent ' is one of the modes of termination of service 

Termination of service may be brought about by dismissal, discharge, 

removal from service or even retrenchment apart from resignation 

102 

or voluntary retirement. Thus every termination of service was 
not retrenchment but every retrenchment was a termination of 
service Now, after Sunder money every termination of service is 
retrenchment And if the procedure of retrenchment and due 

100 Bangalore woollen. Cotton and Silk Co Ltd V Its workmen 

(AIR 1°62 SC 1363) Ankapalli Cooperative Agriculture and 
Industrial society V its workmen (AIR 1963 SC 1489) Digwa 
Colliery v Their workmen (AIR 1966 SC 75) and fcpllcox 
Buckwell (India) Ltd. V Jagannath AIR 1974 SC 1166 etc. 

101 AIR 19 >6 SC 1111. 

102. Avon service production Agencies (p) Ltd. V Industrial 
Tribunal (1979) 1 Lab LJI at 7 (SC) 


103 Suora Note 101. 
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compensation is not complied with, the termination will stand at 
naught and tne enoloyee will be reinstated with full back wages 

In Sunder money termination of a temporary workman employed 
only for a certain number of days under the contract of employment 
constituted retrenchment Similarly in M/s Hindustan Steel Ltd V 
Presiding Officer, Labour Court , 104 on the expiry of the period 
mentioned in the appointment order, the renewal of their contract 
of service was not made, neither any order of Termination of their 
services was issued on the plea that the termination was automatic 
on the expiry of the contractual period and since no order of 
termination has been passed by the employer itdLd not amount to 
retrenchmen 4 But the court held it to be retrenchment 

Again in Delhi cloth and general Mills Ltd v sh^mbhu Nath 

Mukerjee^^ where the name of a workman was struckoff from the rolls 

for abserce for eicht consecutive da^s, the court held it to be a 

case of retrenchment 'Termination Simpliciter * if a Jnorlsed by 

the standing oraers was not appreciated In the series of such 

106 

cases, Santosh Gupta V State Bank of Patiala is worth mentioning, 
here the services of a workman (a woman who had put in more than 240 
days in a year) were terminated for her failure to pass confirmation 
test The court held it to be a case of retrenchment 

107 

I n Kohan Lai / Management, Bharat Electronics Ltd 

where the services of the appellant were terminated during the 

extended periou of probation because it was unS at io factory even 

104 AIR 1977 sd 31 

10 5 AIR 1978 SC 8 

106. AIR 1980 SC 1519 

107 (1981) Lab IC 806 



this was held by the court to be a case of retrenchment In Avon 


Services (Production Agencies) Pvt^Ltd v Industrial Tribunal 108 , 
the difference between a termination out of retrenchment i e 
termination of surplus labour while the concern is going on and the 
termination out of closure was clarified by distinguishing the 
provisions of section 25F and section 25 FFF of the industrial 
Disputes Act 1947 109 

In L Robert D "Souza V Executive Engineer 110 , a casual labour 
of railways who had worked for 26 years as such demanded benefits 
granted tv the central pay commission to his category as well and 
resorted to a hunger strike for the same The Railways terminated 
his services on the ground of unauthorised absence Kerala High 
Court regarded this termination not a retrenchment On appeal, the 
Supreme Court reiterating its earlier view right from sunder money, 
held it to be a retrenchment 

The trend of wide interpretation to include every termination 
in retrenchment continues in R sreenivas Rao V Labour Court 
Hyderabad 111 , discontinuance of casual labour on daily wages from 
3rd Aug 1984 till Dec 1984 was treated as retrenchment under 
section 2 (DO) of the industrial Disputes Act 1947 The Court held - 

108 (1979) 1 Lab LJI (SC) 

10 9 See 2 5F Prohibits retrenchment until the conditions prescribed 
in the section a$€ fulfilled By Section 25 FFF termination of 
employment on closure of the undertaking without payment of 
compensation and without either serving notice or paying wages 
in li^u of notice is not prohibited Payment of compensation 
and pa\ment of wages for the period of notice are not, 
therefore conditions precedent to closure (id at 8) 

HO (1982) 1 Lab LJ 330 (SC) 

111 (1990) 11 LLJ 577((AF) 



H As there is no dispute that they have the 
re cruired number of days of service 
continuous as de fired m section 2 5B and 
that the provisions of section 2 5F are not 
complied with, the petitioner will be 
entitle a to Reinstatement " 

Again m Rmiab Land Development and Reclamation Corp Ltd 
etc, etc y Presiding Officer Labour Court Chandigarh etc etc , 112 
the Supreme Court reiterated — 

" P hold that retrenchment means the termination 
by the employer of the services of a workman 
for ary reason whatsoever except those expressly 
e eluded in the section "113 

In M/s J.K .Cotton Spg and wvg Mills Co Ltd Kanour V State 

114 

of U.P . the Supreme Cburt held where — 

" The employee voluntarily tendered his resignation, 
the High Court was pot right in concluding that 
because the employer accepted the resignation offer 
voluntarily made by the employee, and terminated 
the services of the employee, such termination 
therefore fell within the expression retrenchment 
rendering him liable to compensate the emoloyee 
under section 25 n we are also of the view that 
there was a case of *Voluntary retirement’ within 
th« meaning of the first exception to section2 (oo) 
and therefore the grant of compensation under 
section 25N does not arise we therefore cannot 
allow the view of the High Court to stand "115 

In Steel Authority of India V Kumarl Vandana Singh & others 
it has been held that provisions of section 25F are mandatory and 
same has to be comolied with even if the workman has not passed the 
test or has not been SDOnsored by Employment Exchange for regular 
appoxntjrent 


112 (1990) 11 LLJ 70 (SC) 

113 ibid at 95 

114 (1991) 1 LLJ 3 9 (SC) 

115 ibid at 45 

116 (19 92 ) 1 LLJ 64 <MF) 



-^ n Management of Guest Keen and williams Ltd v Presiding 

117 

Officer, Bangalore , the question was whether voluntary 
abandonment of service by renamirg absent without leave under 
standing oraers was retrenchment The Court held that the language 
of Section > (oo) is very clear that there should be termination of 
service by 1 he emoloyer where a workman terminates contract of 
service by remaining absent without permission his case cannot be 
covered under the expression retrenchment Section 25 P would aooly 
only if workman had worked for 240 days continuously in any year 

In Superintending Engineer urdhwa Pamganga Project circle and 
AnAAravatmal Zllla Paste and others 118 , the court held that 
Retrenchment not complying with section 25F and 25G of Industrial 
Dispute Act, 1947 is invalid Likewise, display of retrenchment 
notice, on the notice Board of the establishment was treated not a 
proper compliance of giving of notice to the workman Further the 
reason for retrenchment that there was no work was also found 
untrue under these circumstances, the workman was reinstated 
with backwages uoto the date of decision of the labour court 
It is submitted that the ambit of interpretation 'for any 
reason whatsoever* occurring in section 2 (oo) of the Industrial 
Disputes Act 1947 is becoming wider and wider leading to results 
not intended for The distinction in between termination 
simpliciter and retrenchment is being wiped out The legitimate 
right of an emoloyer to dispense with the services of a worker 
remans no more as on the plea of non-observance of procedure of 


117 (1992) 1 LLJ 846 (Kant) 

118 (1993) 1 Llj 789 feom ) 


retrenchment, the sane worker is reinstated with full back wages, 
when the emolo er exercises his right to terminate under the 
standing orders -The Supreme Court regarding rights of the 
employer ^as suggested two answers _ 

M Firstlv, those rights (under standing orders 
and under the contract of employment in 
respect of the workman whose services has 
been terminated) may have been affected by 
introduction of £S 2 (oo) 2 5F and. the other 
relevant provisions secondly right a" such 
are not affected or taken away but only an 
additional social obligation has been imposed 
on the employer so as to give the retrenchment 
benefits to the affected workman Looked at 
from this angle there is implicit a social 
policy The will of the people stands in place 
of a reason "119 

To have a prooer balance, "for any reason whatsoever" should be 
confined to the surplus labour only and not to the termination of 
all kinds for an mason whatsoever 

VH wro igful dis missals and right of reinstatement : A termination 
of service of a worke r becomes wrongful when this act of the 
employer is whimsical ddvoid of natural justice and in breach of 
contractual obligations and standing orders without observing the 
procedure prescribed The result of such a wrongful dismissal turns 
out m the re instatem r nt of the worker with full wages or if the 
circumstances justify that reinstatement would lead to hardship, the 
worker is avarled compensation for the same 

120 

In Jasuant Singh V P epsu Roadways Transport Corporatio n , a 
passenger bus driver had been dismissed on the ground that he had 


119. Supra Note 112 at 94. 
120 (1984) Lab IC 7 (SC) 
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consumed Liquor while on duty The Labour Court found the 
punishment heavy and uncalled for and ordered reinstatement on 
appeal Supreme Court held — 

* *b aoubt a driver of a passenger bu£ or for 
that motter arr, mechanically propelled 
vehicle cannot and should not consume 
intoxicating liquor while on duty, because 
th t endangers the safety not only of those 
in the vehicle but those using the road also 
But where it was only the first offence of 
the driver the punishment of dismissal was 
rather heavy and was not called for, the 
labour court was right in directing reinstate- 
ment of the driver in service * 

Likewise the Supreme Court issued directions for the 

reinstatement of a security guard whose services had been 

terminated t” Trade Fair Authority of India withouts just cause 

In this case the security guard signed attendance register for 

121 

some dates, though he was absent on those dates, 

1 

In Hariganga Security service" L t d V Memoer Industrial Court , 
it was held that where the termination was found to be illegal, 
employee would be entitled to full back wages except to money 


earned as a result of gainful employment 

123 

In 3 aldsv slnah V Labour Court Chandigarh also the court 
found that m the present case the Labour Court as of fact nas 
found trat tne impugned order of termination was to be adjudged as 
void ana inoperative having been made in contravention of the 
mandator? provision of section 2 5F, entitling the workman to the 
relief of reinstatement The half wages for the period he was out 

121 B ° "th V in-on of India AIR 1990 SC 1 

122 (1 Q l) 11 LLJ 203 (Bom) 

123 (1 QQ 1) 11 LLJ 534 (P & H) 



of the job w is granted by the labour court The High Court granted 
full back wanes and reinstatement of the ap , ^ellant 

In A«G Kher y Atlas Cop .C o ?In dia) Ltd and othe rs 124 

the services of the aooellant was terminated because large number of 
employees and the union wanted that his services to be terminated 
The Court held — 

H Removal from service can only be for proved 
misconduct or unsatisfactory work Employee 
cannot be removed from service merely because 
large number of employees and the union did 
not approve the presence of the employee in 
factory Termination on request of a mob or 
union would lead to closed shop policy and 
would suppress freedom for dissent and 
encourage union boss ism M 125 

The worker in the above case was given all dues past and 
future and was not reinstated because he had only 3 years for 
retirement and was out of service for more than 7 years He was 

compensated to the tune of Rs 5,81,888/- in lieu of reinstatement 

> 

In KQlhaour zila Shetkan Vinkari Sahakari Soot Ginni Lt d 

12 6 

V Ram Chandra Shanker S hinde and another , the charge against the 

employee was that he asSulted co-employee at ESI hospital and was 

punished with dismissal The Labour Court set aside the dismissal 

order On Appeal, the High Court held — 

" That dc cause the occurrence did not take place 
^ ithm the premises of the factory but outside, 
it is not suoversive oi discipline Fight 
De tween co-employees outside establishment does ^7 
not by itself constitute an act of indiscipline " 

The worker was reinstated with full back wages. 

124 (19 c 2) 1 LLJ 423 <30m.) 

124. ibid at 425. 

126 (1992) 1 LLJ 435 fedm) . 

127 ibid at 437 



In cooperati ve consumer stores Ltd V Labour Court 

Himachal Pradesh at Simla 228 , the emoloyee was restated with 
backwages but this was contested by the emoloyers for 20 years 
before various authorities without success On appeal Supreme 
Court refused to interfere with High Courts order of reinstatement 
with backwages The society was permitted by the Supreme court to 
replenish itself by recovering the amount to be so paid from the 
salary of concerned officers 

In Union of India V Giriraj Sharma, ' L29 the dismissal of the 
envoi oyee merely on the ground of overstaying leave period was 
set aside because Supreme Court founa the punishment harsh and 
disproportionate to the guilt 

The cases discussed above show the concern of the Supreme Court 
and High Courts in maintaining the balance of Employer^ right of 
taking action against the delinquent emoloyee and the social 
security and n^rmc of a democratic developing society But the law 
m case of violation of natural justice, loss of confidence of the 
emDloyer an! industrial accidents needs further exposition, as far 
as industri 1 employment is concerned since aftermalsh of accidents 
leaa to some palliative, welfare a“nc! social security type of actions 
this term will be discussed under the heading of social security and 
law of industrial employment. 


128 AIP 1994 SC 23 

129 ATR 1994 SC 215 
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Concepts i i) natural Justice and the Law of Industrial 
Employ me nt 

The Supreme Coart has m d number of cases emphasised upon 
the observance of principles of natural justice, in Board of 

130 

^- ruS ^ : eeS /the Port of Bombay V Dill p Kumar Radhave nda r ao \adkan # 
the Supreme Court held that in a demos tic enquiry which is a 
quasi-judici 1 function the natural justice and fair play must 
form the ba is of any conclusion Further , denial of assistance of 
a legally trained person to the delinquent employee in face of an 
employer who is assisted by a legal] j trained person is denial oft 

of natural justice 

"Natural justice®, said Lord Esher, "is the natural sense of 

13 1 

what is riGht and wrong " Although natural jus tic is wide and 

vague term most of the cases in which it is used is a flexible, 

pragmatic and relative concert not a rigid ritualistic or 

sophisticated abstraction It is not a bull in China Shop or a 

132 

bee in one's bonnet 

The Anglo American have actively applied two principles of 
133 

natural justice " 

I Nemo judex in causa Sua No one should be made a 

> 

judge m his own cause, or the rule aga-nst bias ; 

i 

130 (1983) 1 Lab LJ 1 CSC) 

131-. R.F.Graveson The Conflict of Laws' Grd Ed 1955) p 478 

132 justice Krishna Iyer in Mohinder Singh Gill V Chief Election 
Commissioner (1978) 1SCC 40 5 at 434 See V.G.Ramachandran, 

'The Law of writs' 3rd ed , 1986 p 276 

133 Robinson V Fenner (1931) 3 KB 835; See also Graveson's 
The conflict of Laws 3rd ed (1955) p 478. 



II Audi Alteram Partem Hear the other Party or the 
rule that no one should be condemenea unheard The 
prirciples of natural justice have qa^red importance 
because either xn private or oublxc dealinqs these 
principles are becoming relevant to control the 

maladministration to give justice to the aggrieved 

, 134 

oarty 

In K Lakshmanan V Government of Tamil Nadu & others 135 , the 
courtheld that if an Appellate Authority issues show cause notice 
proposing to enhance punishment unoorting personal knowledge while 
deciding apoeal and makes an oraer of enhancement of Punishment, 
the order is vitiated It further held that reliance placed on 
witnesses statement recorded under section 161 Cr P.C. without 
furnishing conies of statements to the employee even without 
marking them in appeal proceedings vitiates order enhancing 
punishment 


i 3 r 

In R ovindaraj V Govt tool Room and Training Centre and 

others, two s oarate inquiries were setup against two employees in 

the same case and inquiry material of one was used agairst the 

other without holding arty material inquiry against that other 

Relying on the observations of Supreme Court, in Associated Cement 

137 

Co Ltd V Their workmen , the court held — 

M It would have been an entirely different matter 
if the authorities had chosen to hold a joint 


134 Dr »R n Dubey Changing Dimensions of Natural justice, 1995 

frTII) CILQ P 27 

135 (1 Q 92) 1 LLJ 380 (Mad) 

136 (1992) 1 LLJ 597 (Kant) 

137 (1963) 11 LLJ 3 96 (SC) 



enquiry against both the petitioner and Badri nath 
as the incident which g?ve rise to a departmental 
inquiry was one and the same. But the management 
choose to hold two separate inquiries, therefore 
it is clear that the witness examined in one 
enquiry canribt be regarded as witness examined in 
another enquiry it violates rules of Natural 
justice .*138 

13 9 

Again in P.K„Yadgva V JMI Industries A y the supreme Court 

helcf that if any employer terminates the services of any worker 

without observing the principles of natural justice, it would be 

violation of Article 21 as it will infringe the right of livelihood 

guaranteed as right to life under Article 21 of the constitution. 

Even if Industrial Employment (Standing Orders) Act, 1946 or 

certified standing order under it permits and empowers such a 

termination (a.g absence of 8 days deemed to be renouncing of the 

job), the lack of following of the proper procedure under the 

principles of natural justice containing fairness, justice and 

140 

reasonableness will lead to a void action 
C (ii) Loss of Confidence and the haw of Industrial Employment t 

Employers omfctimes raise the plea of loss of confidence while 
terminating the services of an employee where an employees services 
are terminated on the plea of lack a£ confidence against the employee, 
it was found that it amounts to casting a stigma on his character. 

In the case of employees protected by Article 311, the proper 
procedure of termination must be observed even after loosing the 
confidence in the employee and if it is not so, the termination is 
bad. 141 But in case of industrial workers, by allowing compensation 

138 Supra Note 136 at 599. 

139. (1933 ) 2 SCC 259 

140 ibid 

141 Kamal Kishore v Management of fv' 3 American world Airways 
(AIR 1987 SC 229) . 



where in 


just as in Chanda Lai V M/s Pan American world Airways 142 
the Supreme Court upheld that the workers must go if they have lost 

<4 A 

the confidence of the enoloyer and the termination was aoproved 
In Chemdilal's case the aopellants were terminated for indulging 
m sntu^glina acti/ities, The termination was lacking orocedural 
formalities but instead of reinstating them they were awarded 
compensation which they refused 

144 

In R ° Verma 7 Industrial Court at Indore the court 

held that olea of loss of confidence must be bonafide and proved to 

contain its misuse in Hindustan Aeronautics Ltd V State of u ? « 

14 5 * 

and others the Court held that pleading of loss of confidence 

toerfunctorily witnout factual foundation is not a tenable ground for 

temmatina the services of an employee Again the same High Court 

in Sadha n Sahahari San i ti Basantour L td V Presiding Officer Labour 
146 

Court helc that ±oss of confidence aaaiost the worker may result 
m denial or renef of reinstatement so loss of confidence must be 
founded on note rial facts ana particulars specifically pleaded and 
proved 

It is suomitted that an employee in whom the emoloyer has lost 
confidence must not be thrust upon to continue because of lack of 

142 (1985) 1 LLJ 181 (SC) 

143 See Assam Oil Co V Its workmen (1360) 1 LLJ 587 (SC) 

Hindus t~ ~ ote 1 Ltd V A*K .Roy (1^62) 1 LLJ 22 8 (30) 

Rub^ general Insurance Co V ? P Choora (1970) 1 LLJ 63 

(SC) Binry Lta V Their workmen (1973) Lab IC 1119 (oC) etc 

144 (1991) 11 LLJ 488 (mR) 

145 (1 Q 93) 11 LLJ 3 40 (All) 

146 (1993) 11 LLJ 468 (Alld) 



procedural formalities while he was terminated provided the olea 

of loss of confidence is genuine and bonafide It is a matter of 

pleasure that courts are doing this Though in H 3 Prabhu V 

147 

Oriental Bank of Commerce the Delhi High Court observed — 

■ where the order of termination of service was 
passed against a Bank employee without holding 
any enquiry and the order was based on loss of 
confidence by the management, the order Termi- 
nating his services would be vitiated as it 
casts stigma on him and therefore he would be 
entitled t oe reinstated in service with full 
back wages and all other consequential benefits " 

Social Security and Law of Ipdus trial Employment 

a) Industrial Accidents and Social Security t 

The effect *of industrial accidents on the law of industrial 

employment ;ar rants some exposition Industrial accidents may 

broaoly be divided m two categories one which affect the -oeople 

at large outs_de the factory premises as well just like Bhooal gas 

leak incident 149 and secondly the accidents which confine the factory 

precincts and affect the workers only The Accidents which occur 

within the factory cause either injury or death to the workers The 

stereotyped defence of the emoloyer in cases of accidents to evade 

the resoonsioilities of after care of the workers, is confined to the 

pleas of contrioutory negligence of the workers, accident not out of 

and in the co rse or employment or occurrence was outside the Dremises 

of the factory or the worker did not observe the prescrioed safety 

rules or apoliances The compensation and suitable absorption in 

147 (1791) Lao IC 1954 (Delhi) 

148 Ibid 

149 See d C *ehta vs union of India (1987) 1 SCC 395 where 
through a settlement compensation was granted to victims 
throuch union carbide Corporation V um&n of India AIR 
l co 2 SC M8 



employment 1 $ the legal. remedy available to the workers The 
Workmens Compensation Act, 1923 is the guide to resolve the 
disputes after the accide nt, between the worker and the employer 
The expression ^arising out of " suggests the cause of accident 
and the expression "in the course of“ points out to the place and 
circumstances under wnich the accident takes place and the time 
when it occurred A ca&Sal connection or association between 
the injury by accident and the employment is necessary It was 
held in M/s Chowgule and Co Pvt Ltd v Smt Fellcidade , 151 that 
onfcs is on the claimant to prove that accident arose out of and 
in the course of employment 

In Trustees of Port of Bombay V Srlmati Yamuna Bal 152 
Because of a bo-’b explosion placed in the premises of the workshop, 
a workman cu d It was held that the workman was not resoonsible 
for placing of the bomb and the injury due to its explosion was 
caused at the time and place at which he was employed therefore 
the injury v?as the result of an accident arising out of his 
employment 

rn Pi lector ( T & M) , D N K Project V omt D Buchltalli , 153 

a factory wcrker worked for four htburs inside the factory premises 

and while he was coming out of the factory, he Sweated profusely 

and by the time he was taken to hospital, he was found dead A 

claim contending the death of the worker out of and in the course 
of employment, was preferred. 

150 S N Misra i ‘Labour and Industrial Laws 1 Twelfth Edition, 
Allahabad, 1988, p 42. 

151 AIR 1970 Goa 127 

152 AIR 1952 Bom 382. 

153 1989 1 LLJ 2 59 (Orissa) 
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1 54 

The court interpreting section 3(1) of the workman's 
Compensation Act, 1923, liberally, a chit ted the plea raised by the 
dependants of the deceased and held that the stress and strain of 
four hours of work insxde the factory premises must be taken to be 
an accelerating factor to death and therefore the employer is liable 
to pay compensation inspite of the fact that the deceased was a 
heart patient 

Gujarat High Court recently in Sakina Blbl V Gujarat S«R T . 

155 

Corp. Ahmedabad awarded compensation to the widow of the 
deceased who was a driver of State Road Transport bu£. He was 

suffering from headache, died in the cabin while driving the vehicle 

<> 

when he had to apply brakes Suddenly to save a child Medical 
examination reveal&d that sudden application of brakes caused high 
blood pressure and rupture of bloodvessels, causing ultimately the 
death of the workman The Court held — 

• Ordinarily, a driver, while applying brake, 
would not undergo such stress and tension 
culminating into rupture of enurism But a 
person who waS suffering from headache, while 
driving a vehicle like bu*» had to, all of a 
sudden apply brake, would definitely lead to 
higher degree of tension and stress and if 
enurism gets burst, causing fatal injury, it 
could safely be said to have been caused out 
of employment •"156 

157 

In Raj Dulari V superintending En gineer a work 

charge employee under the Punjab State Electricity Board was 


154. section 3 (1), as far as relevant is extracted hereunder — 
“If personal injury is caused to a workman by accident 
arising out of and in the course of his employment, 
his employer shall be liable to pay compensation in 
accordance with the provisions of this chapter 


155 

(1992) L<ib IC 365 

feuj ) 

156 

ibid p 366 


157 

0.989) U LLJ 133 

(P & H) . 



engaged in fixing, electric wise on the poles on either side of the 
Road, a government bus came at a high speed and dragged the electric 
wires hanging on the road with the result the pole on which he was 
working was broken from the middle and he fell down and died 
instantaneously. The claim mads by the widow was rejected by the 
Commissioner on the ground that the employee worked beyond the duty 
hour* at his own risk and therefor* the death was not in the oourae 
of employment. Rejecting the above finding, the High Court held — 


S If the work had been left at the spot as it wee, 
th* result would have beon that the wires would 
hare been on the roads causing much mors damages, 

9 y asking the employee to continue the work even 
beyond the duty hours. The Assistant lineman acted 
with responsibility* If a workman continues to 
work whether upto the duty hours or beyond on a Job 
directed by his superiors* he continues to be on 
duty and in the course of his employment* Therefore, 
the deceased was on defer on the course of his 
employment when the accident took placa, andghls 
widow is entitled to compensation*" 158 

The notional extension of employers premises theory which was 
initially evolved by British Courts and was later accented and 
applied by the Indian Court esh-anceti the scope of the term *in the 
course of employment* • 

t ti 

In sritjavargn Motor service V Pltc haaroal • the Court with 
respect to this theory made the following observation — 

" AS a rule, the employment of a workmen does not 
commence until he has reached the place of 
employment and does not continue then he left 
the place of employment, being excluded, it is 
now well settled, that this is subject to the 
employer's premises so as to Include an area 
through which the work man passes and re passes 
in going to and coming from the actual place of 
vo*),. T her e may toe reasonable extension in both 
and place and a workman may h* regarded as 
in the course of his employment even though he 
hod not reached his employer's premises and 


nfTKid: ~TT 

159* 1932 lab 1 HOC 84tfead) * s 



and vice-versa" 


160 



Exception to this rule is when the Place of accident happens 
to be a public olace and the risk faced by the workman is not due 
to his employment but to his being on the spot as a member of the 
public The employer will be liable to pay compensation only if 
the presence of the workman on the soot can be found traceable to 
an obligation imposed upon him by the employer 

In S.S,Mafg. Co V Ba i Va lu Raja a workman employed in a 

salt works v’-'ile returning home after finishing his ork had to go 
by a public path then through a sandy area in the open public and 
finally across a creek through a ferry boat The workman while 
crossing the creev- m a Public ferry boat which capsized due to bad 
weat’ ^ r was crowned It was held that when a workman is on a 
public rcod or a public place or on a public transport he is there 
as any other member o the public and is not there m the course of 
his employment unless the very nature of his employment makes it 
necessarv for him to be there atie proximity of olace of accident to 


the place of work is irrelevant for this purpose 

i 

162 

In Chaitram / Steel Authority of India Ltd Bhilai the 

worker suffered an injury on his left eye while he was breaking 
Dolomite store for cleaning the surface of the mine, a flying chip 
of the mineral struck his left eye and got stuck in his puoil The 
worker claimed a compensation which was objected to by the employer 

160 ibid see also /forks Manager, Carriage and wagonshops EIR V 
Mahabir AIR 1°54 ^11 132 

161 works isnager carriage & //agon Shop EIR V Mahabir AIR 1954 
All 132 

161a S S uanufccturmg Co V Bai Valu Raja AIR 19 58 SC 881 

162 (1° 91) 11 LLJ 14* (tfP) 



on the ground that the worker did not use goggles which he had 
to use while working as per standing orders and instructions 
Rejecting the contention of the emoloyer, the High Court observed 

' The Act is welfare leaislation and therefore 

procedural technicalities should not be permitted 
to defeat justice Burden of oroving intentional 
disobedience on the part of the employee would be 
on the employer who claims the benefit of the 
provision In Such a situation, it was the obliga- 
tion of the emoloyer to prove that the difr iculty 
expressed by the employee in usi#g goggles while 
cleaning the surface was not real but fake it is 
not Established that the employee was not uSing 
the goggles intentionally and in wilful disobedience 
of the orders Therefore the emoloyer is liable to 
oa compensation "163 

164 

In Juthi Devi vs m/s Pine Chemicals Ltd , a chowkidar, 

employed through a contractor to work as a security guard died due 
to heavy machines lying in the premises falling over him When the 
legal heirs claimed compensation under the workmens compensation 
Act, 1 Q 23 the emoloyer objected this claim on the ground that the 
deceased was employed in a factory which was yet to cormence 
production and hence, he 5 was not a workman under section 2 ( 1 ) (B) 
of the Act Rejecting this contention of the employer, the High 
Court observed i 

* >rhe workman employed in a premises where 

manufacturing process is intended to be carried 
on, is not necessarily required to be actually 
connected with manufacturing process Any person 
engaged in such premises who is contributing for 
the intended manufacturing process would be 155 

ceemed to be workman for the purpose of this Act " 

AS such Indian judiciary has been quite vibrant and liberal 
in Protecting tnt interests of worl^rs when they become a victim 
of an accident 

163 ibid 

164 (19 r l) 11 I 1 »J 3 86 CJ & K) 

165 ibid o 387 



b) Monetary benefit under the social security 



Vjhile the* worker remains in employment, he is given 
Dearness Allowance and Bonn'' After his retirement he gets 
gratuity and Provident Fund in lump sum and pension ds monthly 
payme nt 

b (1) Dearness Allowance is to neutralise the cost of living 
due to rising orices a separate D .A is allowed to wage 
earner without revising their wages in India The quantity 
of D.A. is different for different level of wages Full 
neutralisation is not given lest it will increase inflation 
wag -awards Pay Commissions formulate the modality of 
its rixation and payment 

In Bengal Chemical a n d Fharmaceutlcal works v its 
WOrJtnen 166 the supreme Court reviewed all decided cases and 
formulated the following orincioles for deciding a claim for 
fixation or revision of dearness allowance j 

i) Full neutralisation is normally not permitted except to 
the lowest rung of the employees 

ii) The purpose of D A being to neutralise a portion of the 
increase m the cost of living, it should ordinarily be 

„n a sliding scale and provide for an increase on the rise 
in the cost or living and decrease on a fall in the cost of 

living ; 


166 AI 1 * 1369 iSC 360 



(iii) Ba xb of fixation of wages nd dearness allowance 
should oe industry cum region 

(iv) Emoloyeeo getting the sane wages should get the same 
D«a. irresoective of whether they are working as clerks 
or members of subordinate staff or factory workman and 

(v) The additional financial burden which a revision of the 
wage structure or D.A should impose upon the employer 
ana his ability to bear such burden are very material 
and relevant factors to be taken into account 

167 

In the later cases, these orinciples were approved by 
the supreme Court 

b (ii) Bonus Since labourers contribute equally to the prosperity and 
jm«£ orofits of * a concern, it is legitimate that they should get 
sometnma from tnat orofits over and above their routine wages 
which is generally short of a living wage The Payment of Bonus 
Act, l c 65 •jas oassea after a tremendous struggle by the workers, 
making Dayment of bonus on profit sharing concept and fixing the 
minimum bonus as obligatory 

168 

In Jalan Trading Co V Mill Ma zdoor Sabha , the Payment 
of Bonus Act was analysed and the following conclusions wore 
arrived at 

167 KillicV Nixon Ltd V Killick and Allied Companies Eraoloyees 
Union (AI J 1^75 SC 1778) Shivraj Fine Arts Litho works V 
Industrial Court (AIR 1978 SC 1113) Management of Sri 
Chalthan Vibhag Khand udyog Sahakari Mandali Ltd V G S 
Barot and others (AIR 1980 SC 31) British Indian Corooration 
(India) Ltd V Industrial Tribunal (AIR 1984 SC 362) and workman 
O. m/s Indian Oxygen Ltd V li/s Indian Oxygen Ltd (AIR 1986 SC 12 5) 
' In the last case industry cum region formula was emphasised 
168 w AIR 1967 SO 691 
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i) That it was to impose a statutory liability upon the 

employer of every establishment covered by the Act to 

4 

pay bonus to employees in the establishment 
il) That the formula for oayment of bonus should be according 
to the Act 

ixi) That the payment of minimum and maximum bonus may be 

linked with the scheme of 'setoff and set on' 

iv) That it provided a machinery for enforcement of the 

169 

liability for the payment of bonus " 

170 

In Mumbai Kamgar Sabha V Abdul Bhai the history, object 

and provisions of the Payment of Bonu3 Act, 1965 were once again 
analysed and it was held that the Act was a whole code on profit 
bonus and aid not include other bonuses which were not based on 
profits 

171 

In Hukum Chand jute Mills V Second Industrial Tribunal , 
regarding customary bonus which had quantum in contract but basis 
in custom the Supreme Court held it to be payable because Bonus 
Act did not include it and both have a separate field of operation 
without clash 

172 

I n Dishe r garh p ower Supply Co Ltd V Its workmen , the 

Supreme Court decided that an agreement between the parties to pay 
more than the minimum (as prescribed by the Act) even when there is 
no allocable surplus and that agreement being given the shape of 

169. id p 695-96 

170 AIR 1974 SC 1455 

171 AIR 1979 SC 876 

172 AIR 1986 SC 1486 



an award by the triounal for the sake of industrial peace, is 
not legal as it contravenes the Act, hence it permitted only 
minimum bonus payable as prescribed in the Act 

In workmen of Kettlewell Bullen & Co Ltd V Kettlewell 
173 

Bullen & Co Ltd , where the payment of bonus was made at 

uniform rate for unbroken ten years before Puja festival 

irrespecti/e of profit or loss incurred by the concern, it was 

held to be customary bonus The judgement of Hukum Chand Jute 

174 

Mills Ltd V Second Industrial Tribunal was approved by the 
Supreme Court 

Now-a-days productivity linked bonus on adhoc basis 
according to the performance of the industry during the year 
concerned is declared annually and each employee getting a certain 
pay is awarded a bonus irrespective of his nature of duty 

b (iii) Provident Fund : under the Employees Provident '"und and Misc 

provision Act 1952, workers are to contribute per month atleast 
10 perdent of their wages to the provident fund which accumulates 
with interest either with equal contribution of the employer or 
without the contribution of the employer in case he allows some 
more years of engagement in service or agrees for pension an^/or 
gratuity as the case may be f the net result being Payment of a 
lump sum as a provident fund to the employee on his retirement 
The e-noloyers have challenged the constitutionally 
of the above Act claiming infnnociflC nt of their rights in 


173 AIR l q 94 SC 10 50. 

174 Supra Note 171. 




Regional Provident Fund Commissioner V Luxml Ratan Engi peering 

175 

works the valioicy of Section 5 of the EPF Act 1^52 was 
challenged on the ground that it gave arbitrary and uncontrolled 
power to the central goverrment to frame any kind of scheme and 
that Parliament has provided no guidance for the purpose and hence 
this pro\ision was unconstitutional in view of the Article 14 of 
the constitution It was also urced that by making certain 
contnbutio-s L\ certain employees and the employers compulsory, 
the Act placed an unreasonable restriction on the factory owners 
offending Article (19) (1) (g) of the constitution Rebutting these 
arguments the High Court held that section 5 of the E P.F*Atit, 1952 
was not unconstitutional as the Act certainly laid down principles 
to guide the central government 

1 76 

Again m Mot arm ad All V i^mon of India, the supreme Court 
had upheld the constitutional validity of section 1(3) (b) of the 
Employees Provident Fund Act, 1952 In this case, bringing of 
Hotels and restaurants under the purview and scope of the Act was 
challenged as it was contended that power given to the central 
government under section 1 (3) (b) was unguided 

b (iv) Likewise. Gratuity is also a lump sum payment which is made to 

the worker c} the employer at the time of retirement or resignation 
or t*» the dependants in case of death at the rate of 15 days wages 
for every completed year of service provided he has worked 
continuously for 5 years in that establishment except in case of 
death or disablement 


175 (1962) 11 LLJ 604 (P & H) 

176 (1963) 1 LLJ 536 (SC) 



the 


In Baks| xsh Singh V M/s Darshan Enqineern , works 177 

Supreme Court held that section 4(1) (b) of the Gratuity Act, 1972 

was not violative of Article 19(1) (g) of the constitution as 
1 7 8 

section 4 (1) (b) of the Gratuity Act, 1972 provides minimal 
service conditions which must be made available to the employee 
not with -standing the financial capacity of the employer to bear 
the burden 

b 60 psns ion to industrial workers in principle is being accented but 

has not bee' - introduced in all cases The controversy that gratuity 

happens to be a part of Pension has been resolved by the supreme 

Court in State of u.p y u,P«univers ity College Pensioners - 
179 

Association The supreme Court observed in this case 

" we therefore, state either because of what was 
stated in Jarnail Singh case 180 (where in Gratuity 
being a part of Pension was held) or the way 
pension has been defined by Article 3 66 (17) of the 
cons titution (Stating tension to include gratuity), 
it cannot be held that pension and gratuity are 
conceptually the same, as stated in paragraph 9 
of Jarnail Singh s case to which our attention is 
invited " 


This court took the view in question m Jarnail Singh because 
of the definition of the word 'Pension' in the concerned rule 
( clause (o) of Subrule (l) of Rule 3 of Central Civil services 

(Pens ion) Rules 1972) otherwise wnat was held in D.V Kapoor V 

181 182 
Union of India and F,R jesuratnam V Union of India cases 

seems to >~c correct legal position In the above cases it nas been 

held that gratuity was not a Part of pension 

177 AIR 1974 SC "251 

178 section 4 (1) (b) of the Payment of Gratuity Act, 1972, provides 
Gratuity to employees on fyis retirement or resignation after 
continuous service of 5 years 

179 AIR IS 94 SC 2311 

180 Jarnail Sincrh V Ministry of Home Affairs (1993) 1 SCC 47 

181 AIR 1990 SC 192*3 

182 1990 (Supp) SCC 640 
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c Equal Pay for Equal work The casual workers women workers, 

part time workers are not paid at par with other permanent workers 
of the sa^e e-oloyer, though they perform the identical nature of 
work msoite of the provisions 4 . n Article 39(d) of the 
constitution anc later on enactment of Equal Remuneration Act, 

1976 

" It would, therefore, appear that simply because 
the workers are working on daily rate basis in 
a Temporary establishment they could not be 
denied the benefit of principle of 'Equal oay 
for Equal work' nor the existence of tse ttleme nt 
between the union and management can furnish a 
justification for such discrimination “183 

Regardma Equal remuneration Act, 1976, Miss y Vishnupnya 

1 84 

observes “The Act is insufficient and ineffective" This Act, 

prohibits discrimination in payment where workers are of opposite 
se> it coes not ouar nbee equal oa^ for equal work among the 
workers of the same sex 

185 

In Ranch ir Singh V Union of India , wherei- the Directive 
Principles of esqual pay for equal work was interpreted to cover 
both men and women by the Supreme Court by observing 'Equal pay 
for Equal work for everyone and as between the sexes* and read it 
nfo the fundamental rights guaranteed by Article 14 securing 
equality before the law and by Article 16 equality Of opportunity 
in matters of public employment 

186 

In D.S.Nakava V Union of India , the principle of Randhir 
Singh case was affirmed and expanded to give relief to Efensioners 

183 Dr M.P.Swarnhar “Equal Pay for Equal work A Myth or Reality* 
1988 (1) ClLQ o 567. 

184 Y Vishnuoriya "Equal Pay for Equal work in India Myth and 

Real it\ " (1991) 1 SCj^p 80 

185 AIR 1982 SC 879 

186 AIR 1°83 SC 130 




whereby a distinction amongst the pensioners because of retirement 
before or after a Particular date was obliterated The orohibition 
of discrimination m payment i e affirmation of the orinciple of 
'ecual pay for equal work* was followed in the later cases 187 also 

In Srtr-lnder Singh V Engineer in Chief CPWB 18S , the daily 
wage earner (casual labourers demanded parity in wages and 
allowance's with other permanent workers with whom they performed 
the identical nature of job The Supreme Court acceeded to their 

I QQ 

demand Again m State of mP V Promod Bhartiya the suoneme 

held that for equal oay for equal work similarity of skill, effort 
and responsioility has to be proved and this burden is on one who 
complains of discrimination 

Recently in Vijai Kumar and Others y state of Punjab , 180 
the Suoreme Court held th^t part time lecturers who are not 
gairfully employed elsewhere and are working for more hours everyday 
as compared to regularly appointed lecturers are entitled to 
minimum of pay scale prescribed for the regular lecturers 

The above principle of 'equal pay for equal work* was found 

not to be applicable in NFS NFC (Physical Education) Teachers 

191 

Association \s Uni on of India , where nature of duties, 

resoonsibilities and educational qualifications were different 

187 see Pamchandra Iyer V Union o& India AIR 1984 SC 541 P Savita 
V Union of India AIR 1985 SC 112 i, Jaioal V Union of India AIR 
1988 SC 1504 State of U D V J p Chaurasia AIR 1989 SC 19 
Supreme Court welfare Association V Union of India AIR 1990 SC 
334 etc 

188 AIR 1 3 86 SC 584 

189 AIR 1 93 SC 281 

190 AIR l c 94 SC 26 5 

191 AIR 1993 SC 369« 



Thus the Suure-9 Court has tried to achieve the goal of social 
justice by obliterating the discrimination in payment for the same 
job J K .Mittal rightly bbserves that “The Randhir Sm d h /eraict, 
Though cautiously restricted to 

" identical work under the same employer' is an 
excellent example of j'udicial creativity and 
has tremendous potential to bring justice to 
numerous emoloyees who are the real but 
neglected lot at the base of nation building" 192 

The Financial incapacity of the employer if could be allowed to 

take a place to oay equal remuneration to both male and female 

workers the majority of emoloyers will be i»ft outside the 

i qg + 

purview of the Act 

d) workers Per f> ct ~ati^ n in ^a rage me ^t To bring a feeling of 

involvement and ^a-ing workers to realise that the industrial 
establishment m wnich they are toiling is their own workers 
participation m management was mooted The puroose being curbing 
of strikes and maintaining industrial peace By the Constitution 
(Fort} Second Amendment) Act # 1976, Article 43 A was mcoroo rated 
stimulating the participation of workers in management Mr Justice 
A M Ann ai (no; Chief Justice of Supreme Court) states that 

" The workers participation in management cannot 
oe meaningful unless their representatives have 
access to and are informed of the exact state 
of aftairs both factual and financial A fair 
minded emoloyer must consider it his duty to 
aoonse the representatives of the workers of 
the correct (as opposed to manipulated) 
financial position of the establishment without 
keeong anything back "194 


192 J K.Mittal “Casual Labour and 'Equal Pay for Equal work ' “ 

28 JlLl (1986) d 261 

193 Dr Snvastava Suresh C “Equal Remuneration for Men and women* 
32 JlLI (1990) p 92 

Justice A M Ahnadi "Sri R Venkata raman Endowment Laoour Law 
Second Lecture' delivered on 26 8 1989 - (1990) 1 LLJ 203 
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The Judicial response In National Textile workers union V 

195 

P R Ram Knshnan Industries was that the workers jho supply 
labour being equally if not more interested in the enterprise, 
should also be entitled to participate in it The workers should 
have a voice or a right to be heard in the determination of the 
question whether the enterprise should continue to run or be shut 
down under an order of the court 

Again in Navnit R Kamani V R «R«Kaman i 196 the Supreme Court by 
approving the workers scheme served the cause of workers in this 
case a prosperous indus tripd. unit employing 600 workers abruptly 
closed down rendering these workers jobless for more than two 
years Two competing schemes one presented by AShish Kamani and 
the other by the workers of the conDaT' were placed before the 
Supreme Court for approval After a critical examination of the 
t \io schemes the court aooroved the workers scheme modifying the 
value of equity share to Rs 1/- and directed the transfer of the 
shares at that once to the employees The Supreme Court further 
observed — 

» They will have an opportunity to show that workers 
in Pew India are capable of managing their own 
affairs, shaping their own destiny, and building 
their own future They will also have an opportunity 
to establish that when the workers are insoired by 
an ideal they can produce optimum quantity as also 
tne best quality Because they would be working for 
a great cause and working for themselves instead of 
working for others who often deny to them their 
legitimate dues and even deprive them of such 
legitimate dues by appropriating to themselves the 
fruits of the workers labour Be it also realised 


195 (1983) 1 Lab LJ 4 5(SC) 

196 AIR 1989 SC 9 




that the trade union movement, in the event of 
the success of this exercise, will be stepping 
into a new creative phase in the struggle of 
the wording class to assert its identity The 
workers must, therefore ensure the roaring 
success of this scheme m this noble cause at 
any cos t 11 1 97 

This judgement for the nrst tune, entrusted the working of an 
industrial unit to the workers of that unit and reduced and fixed 
the price of an equity share for Transfer to workers This 
Judgement is a Trend setter, a motivator, a morale booster and a 
confidence builder in the interest of the workers 

In worker of M/s Rohtas industries Ltd V Rohtas industries 

1 Qfl 

Ltd , the supreme Court directed to revive the reference to 
the Board for Industrial and Financial Reconstruction established 
under sick Industrial Companies (special provision) Ac-t, 1985, with 
power to enquire into and determine the incidence of sickness in 
industrial < ompanies and devise suitable remedial measures through 
aopropnate schemes or other proposals and their proper implemen- 
tation Thi- case concerned with closure of industrial units 
manufacturing cement Paper vanaapati aSbestoes and vulcanised 

fab res o\ ned bv Rohtas Industries at Dalmia Nagar Complex in Bihar 
employing about 10,000 workers 

On the petition agair^t the closure of said units by the 
workers, the supreme Court had directed the Central Government to 
make a reference to the Reconstruction Board whereupon an 
authorised officer was appointed to look after revival of closed 
units a s per report of the Reconstruction Board But because of 


197 loia at 12 

198 A IF 199* SC 2211 



337 


COfttmumg incurring of losses by the units an attempt vjc»s also 
made to sell these units which failed @»n the present petition by 
the workers the Sunreme Court again directed the Central Government 
to revive the reference made to the pe construction Board and the 
Board to sulmit the report to the court 
e) Abolition oj Contract Labour : In India, the contract labour 

system oria mated to cope with the problem of labour recruitment 
ano labour discioline in early days of industrial revolution and 
continued till 1970 when contract labour (Regulation and Abolition) 
Act, 1Q70 was enacted The term 'contract laoour ' probabely for the 
first time has been defined 

" contract labour means any person engaged or 
employed in any premises by or through a 
contractor with or without the knowledge of 
the employer in any manufacturing process "199 

The Contract Labour (Regulation end Abolition) Act 1970 
which was enacted to regulate the emoloyment of al] forms of 
contract labour in certain establishments and to Drovide for its 
abolition in certain circumstances, defines 'contract labour' as 
follows — 

m A workman shall be deemed to be employed as 
contract labour in or inconnection with the 
work* of an establishment when he is hired in 
or m connection with such work by or through 
a contractor with or without: the knowledge of 
t^e onncioal employer "l Q 9a 

The _,r)c= r under the system was exoloited by nay mo daily 

wages the contractor without any other fringe benefits which 
were otherwise payable to regular workers Many employers continued 

199 section 2 fe)"o£ Beedi and Cigar workers (condition of 
Emolo ndnt) Act, 1966 

199a Section 2 (1) <b) of Contract Labour (Regulation and Abolition) 
Act, 1970 
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this practice with the sole intention t~ disown the re 0 dots ifcility 
from implementing the provisions of social security legislations^®® 

In S3^k s _t an Insecticides Ltd v T N.Jaleel . 2 ® 1 where the 
princioal e ol yer paid arrears of contribution in respect of 
emoloyees enoirveaby the immediate employer (contractor) payment 
beina not made m accordance with the provisions contained in 
section 42 (2) of Employees StAte Insurance Act, 1948 the same would 
not be recoverable by the principal employer under section 41 (1) of 
the Act when there was no agreement between the principal employer 
and the immediate employer for recovery of such payment 2 ®^ 

In Calcutta Electric Supply Corporation Ltd v Subhas Chandra 

20 3 ' 

/ the appellant corporation engaged various electric 

contractors • to carryou^ various electric works together with their 

repairs c nd maintenance one of the conditions of the contract was 

to orovide competent supervision while the work was in progress by 

the Contractor It was held by the Supreme Court that the employees 

appointee by the contractors i e immediate employers would not 

become employees under the appellant corporation i e the Principal 

2o4 

employer under the nro/isions of this Act, because the work done 
by the emplo ees was under the exclusive supervision of the electric 
contractors or competent supervisors engaged by them under the term 
of contract The Court was of the view that consistency in vign is 

200 H*S*pandey Contract Labour and Social Security Legislations 
in Inaia, 36 JlLl (1994) p 209 

201 (1985) Lab IC 279 (per) 

202 la at 282 

203 (l r 92) Lib 1C 332 (SC) 

204 The Employees State Insurance Act 1948 



necessary ara a mere right of chec} mg of work after its 

conple uion ana rejecting or accenting the work on scrutinising 

con ol lance wit 1 " job requirement wo^ld not constitute supervision 

20 5 

of the appellant corporation i *= , principal employer 

In Employees state Insurance Corporation V G N Mathur , 

Technical Director, Elphlnstone Spg and wvg Mills Ltd 2< ^ 6 the 
Bombay Hiah Court held that person nominated as 'occupier* under 
section 100 (2) of the Factories Act 1948 but not having ultimate 
control over affairs of the factorv is not 'Principal employer' as 
contemplated under section 2 (17) (1) of the Employees state 
Insurance Kt, 1948 

Bonded Labour and Social Security j Inspite of the provision in 
Article 23 of the constitution, the practice of BandhUa (Bonded) 
Labourers continued m India unabat-d This type of labourer 
because of some loan and customary obligation to confine to that 
creditor employer as labourer till the loan is repaid, makes the 
practice a machination for entrapping labourers and to exact work 
fron th°m under intolerable and inhuman conditions This is virtually 
the practice of servitude To end all this in view the Bonded 
Labour System (Abol ition) Act, 1976 was enacted which enjoins not 
onlj makino of these bonded labourers free but also their 
rehebili '■ion b section 10 of the act 

The role of Su oreme Court in giving social justide to these 

•poQ 2 ^ i- nor ant ana unfate ful lot of teeming workers is laudable 
through the Public interest litigation 


205 ibid at 341 

20 6 (1993) Lab 1C 1867 (Bom) 
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In Bandhua Mukti Morcha V Union of India , the airectxon 
given by the Supreme Court not only released bonded labourers in 
the stone quarries m Fandabad to whom it was intended but also 
secured freedom from bondage to similarly placed labourers all 
over the count rv 

In Muhesh Advanl V State of MP 2 08 the Court appointed the 

District Judge to inspect state mines of Mandsaur District of 

Madhya Pradesh to ascertain the existence of bonded labourers and 

their 1 ivina and workinq conditions On the report of the District 

judge the court ordered the liberation of bonded workers 

2o 9 

Recently In Bandhua Mukti Morcha V union of India , the 
anguish o c the court was clear because the state of Haryana was 
not acting satisfactorily on the directions of the court in the 
earlier decision some eight years back regarding the liberation of 
bonded worKers at the quarries of p an.dabad 

The Court observed that H tnough some eight years back tills 
court has in clear terms laid down the guidelines and called upon 
the oublic authority to take charge of the situation and orovide 
adequate s a fegua ds " 21 ° and the court gave furtner directions to 
secure the freedom of bonded labourers and their rehabilitation 

justice Qulab cupta has very aptly corrrnented that " ^hat could 

not be achieved uj the entire machinery of the central and state 

Governments said tj be working for the benefit of the labourers 

211 

was achieved b^ the process of the court 
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AIR 1985 SC 1363 
AIR 1 9^2 SC 38 
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Instrument of social Justice" 
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19 92 (7) ClLQ P 108 
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g) Occupational Pise ases and Social security 

the worknen'o co nemsation Act 1923 covers the welfare of workers 
after contracting an occupational disease treating it as an 
accident aasix out of and in the course of emolfcyrnent and as 
such giving them proper compensation The Employee's state Insurance 
Act, 1948 also covers sickness benefit. Disablement benefit and 
Medical benefits in addition to other benefits* 

There are certain occupations which cause disease because 

of vicinitv of the workers to the exhunes of gases, petrol, dust 

particles, dirty airs excessive hot temoerature etc To provide 

212 

relief to the workers the above enactments have provisions 

213 

Anand Blhari V Rajasthan State Road Transport, Jaipur 
is a case wherein the Supreme Court virtually legislated the 
rate of compensation commensurate with length of service of a 
workman m case he becomes the victim of an occupational Disease 
or disability giving a new dimension to clause (c) of section 2 (oo) 
of the Industrial Disoutes Act, 1947, enlarging the effectiveness 
of said clause In this case, the services of the drivers of the 
buses aged over 40 years, were terminated by the corporation on 
the ground that they developed a weak or sub- normal eye-sight or 
lost ths ir required vision es driv~ rs 

The termination was challenged on the ground that it amounted 
to * re t re nch-ie n t * and since formalities of retrenchment were not 
comolied with the drivers should be reinstated with full baakgxBimA 
backwages Moreover, the petitioners claimed that there was an 

212 See section 3 (2J) of workmen*^ compensation Act 1923 and 
section 46 of Employees state insurance Act, 1948 

213. (1991) Lab IG 494 (SC) 




agreement whereby the corporation was to provide an alternative 
job m case drivers became unfit 

The Supreme Court found that the case is covered by clause ($) 
of section 2 (oo) of Industrial Disputes Act, 194 7 and is n ot 
retrenchment The ill health was interpreted from the point of view 
of consume j-s of the concerned products or services 

" If on account of a workmen's diseases or 
mcaoacity or disability in functioning, the 
resultant product or the service is likely to 
be affected in any wav or to become a risk to 
the health life or ptooe rty of the consumer, 
the disease or incapac j. ^ has to be categorised 
as ill health for the our pose of clause (c) of 
section 2 (oo) *214 

The Scope or Employee's state insurance Act 1948 and the 
workmens Conor nsa 4- _">n Act 1923, were also referred ana it was 
observed that — 

" The case of sub- normal eye sight or loss of 
required vision to work as a driver would^pe 
covered by the provisions of (ESI Act) , 

as emoloyment injury or as an occupational 
disease for no provision is made thereror 
cornty 1 n^atton for a disability to carry on e. 
oart_cular job *215 

The re ned\ to wor 1 crs was give n by formulating a scheme by 
the Supreme Gouru itself by providing alternative job together 
with retirement benefits on graded scoIp according to the length 
of service put £n by the workmen 

The aforesaid judgement is a landmark in the development of 
lanour laws ror the reason that it has formulated a scheme for 
con pen a ton relief to safe gua-d the interest of sucn workmen who 


214 ibid at 498 

215 ibid at 501 
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have to face premature termination of service on account of 

216 

disabilities contracted from their job 

E judicial Activism t Public Interest Litigation in Industrial 

Employment 

Aftermath of emergency of 1977-78 brought a realisation among the 
judges to visualise the plight of millions of Indians who were 
devoid of judicial protection because of cumbersome and financially 
burden some court procedures and delayed disposal of cases, so 
device of Public interest Litigation (CPI L) was resorted to as an 
instrument to ensure even handed justice to the poor, ignorant and 
down trodden who were neglected for long All normal procedures are 
by passed for the 1 initiation of litigation through PlL" The Trio 
Supreme Court judges justice P.N.Bhagawati, justice Krishna Iyer 
and justice D.A. Desai were the pioneers of this revolution of 
dispensation of justice, treating even a postcard about the 
sufferings of victims as a writ petition by passing the locus Standy 
rule and gathering the required information through their own 
appointed commissioners 


The latest trend as pointed out by Justice Gulab Gupta is 
* 'Public interest* and 'social interest* which were the prime 


motivating factors seem to have lost importance and courts are now 


promoting litigation probono publico or for the benefit of the 

» 219 

public 1,218 But in subhas Kumar V State of Bihar the Court 
dismissed the petition only because the petitioner was acting for 


216 

217. 

218. 
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his personal gain 

The cove racre of subjects u~der the pil is versatile and 
almost eve aspect of human affairs have been dealt with under 
this device 

In Union for Democratic Rights y union of India 220 

a litter v?s aadressed by the oetitioner organisation describing 
the plicht ana suffering of v omen workers, child worhers ana male 
workers coming from different parts of the country employed m 
various construction works on less than minimum wages and other 
pitiable wording conditions, violating labour laws at the site of 
Asian Games (as lad) at KPw Delhi Tne law laid down by the Supreme 
Court m this case ma} be sunrnarised^follows - 

i) T’-at th- construction work was ‘hazardous employment 1 within 
the me c nmg of Article 24 of the constitution so no child 
below the age of 14 years can be employed in the construction 
industry 

ii) That Employment of workers on les^ than minimum wages amounts 
to employment of forced labour prohibited under Article 23 of 
the cor£titutic r 

iii) That non Pa ment of equal wages to men and women violates 

constitutional guarantee of ‘Equality* mandated unaer Article 14 
of the constitution 

The court al^o pointed out that though the contractors 

employ m tnc lor^ncn were directly responsible , the un_on of Inoia 

Delhi sdnm.s pro cion and the Delhi Development Authority could 
also not avcid their constitutional obi relation to the workers 


220 AIR 1982 SC 1473 
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Again in >a^jit Roy V State of Rajasthan where tne workers 

were oaid le s than minimum wages relying on Rajasthan Famine 
Relief VK>rks Imoloyment (Exception from Laboi r Laws) Act 1964 The 
Court hela that this Act violated Article 23 as it permitted 
employment of forced labour justice Pathak however was of the 
opinion that the Rajasthan Statute of 1964 was violative of 
Article 14 of the constitution in so far as it reouced the wages 
of the worjers to le_s than minimum payable under the Minimum wages 
Act 1948 

222 

In Labourers workirg in Sal al hydro Projects v st ate of j k , 
the supreme court once again following its decision m Aciad case 
held that no chilo below the age of 14 years could be emoloved as 
it violated constituti nal mandate of Article 24 The Court directed 
th<~ Central Go\e_nnent to enforce the constitutional oronibition and 
Pursued * 1 the jorkrtcn to send their cnildren to a nearoy school and 

all expenses m res meet of school fee books ana Transportation were 

* 

to be borne by the Central Government 

223 

M«C .Mehta 7 State of Tamil Nadu is a case where Sucre me court 
came irto action because of a complaint that exploitation of child 
labour by the owners of match factories of Shivakasi m Tamilnadu 
was ranpw" m xde Proportions The court relying on Article 39 (f) 
and Art 4 5 or the constitution directed implementation or the 
Minimum */ageo Act one other faciliui^s under the labour laws to the 
children It also airected for insurance of such children and 


221 AIR 1983 SC 328 

222 AIR 1084 SC 117 

223 AIR l r 91 SC 417 



aopOiPtea a committee consisting of District Judge and District 
Magistrate together <ith a Public activist of the area to oversee 
the orore r i~ole lentation of the directions given by the Court 

Thus a >p see ^at the Supreme Coi rt has been dome a lot for 
bettermert of tre ooor and exploited labour but a lot still remains 
to be done it nas ieen rightly observed that — 

" The story cannot end here it had barely begun 
It _s becomno as comple> as it is challenging 
Tak_ng to its limit PlL attacks Traditional 
jurisnrude nee m vas-^ly exciting ways to challenge 
the existing exoressicns or individual and social 
entitlement Most importantly it enables 

'La ' to oe an instrument of struggle and counter 
on res ion ”224 

Summary Atter the goal of social justice set m the constitution, 
the impact or industrial revolution and developmental expaftsion of 
the country needed welfare labour legislations to ensure industrial 
peace and this was effectively done to cover a varied area But mere 
enactments could not bri’-'g about the desired results The results 
of the lenisiation reach the oeople in the form as they are actually 
applied and administered by the Courts Therefore the role of 
judiciory as agent of dispensation of justice and as interpreter of 
the legislation becomes important After independence the aspirations 
of the people in our country has been very high and fortunately the 
role of juoic ary as compared to Executive m restx?nding to the 
people's asoi] ations have been very e „op raging judicial decisions 
have done nura-le m improving the lot of wage earners and m 
compelling tb r enolcyers to change their atttitude towards the labour 

22 4 Rajeev Dhavan "Law AS Struy le 
36 JlLi (1 90 p 338 
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It has been seen that during the last ctecade 
(1 Q 84-1 Q 94) tnat the quantum of litigation all over 
the councry right from Industrial and Labour Courts, 
High Courts and to the Supreme Court has been 
Tremendous, showing the awareness of workers to their 
rights nd knowledge that it is only the court# which 
helps whenever there is lapse or oias or evasion in 
implenertation of labour welfare legislations by the 
executive or industrialist's The judiciary on its part 
has been up to the mark and has not tolerated any 
injustices one cannot deny the creative and activist 
role of Judiciary over and above the primary role of 
dispensation of ^ 
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CHAPTER - VIII 


CONCLUSIONS RECOMMENDATIONS AND 
SUGGESTIONS 





Conclus ions 


Dental of Social Justice to any section of a society leads to 
heart burning and unrest in ary society Therefore denial of 
social justice to workers is bound to result in industrial 
unrest In order to ensure peace in industry the workers must be 
given their due share Social justice is the signature tune of 
the constitution and this note is no where more vibrant than in 
industrial jurisprudence . 1 AS far the industrial jurisprudence is 
concerned social justice not only implies equitable distribution 
of profits and other benefits of industry between industry owner 
and the workers but it also means providing protection to the 
workers against harmful effects to their health, safety and 
morality The concept of social justice has become an integral 
part of industrial law It is founded op the basic idea of socio- 
economic equility and its aim is to assist the removal of socio- 
economic disparities and inequalities in the opinion of justice 
Gajendra Gadkar the concept of social and economic justice is a 
living concept of revolutionary import, it gives sustenance to the 
rule of law and meaning and significance to the idea of welfare 
state . 2 The Constitution of India has also affirmed social and 
economic justice to all its citizens The constitution enshrines 
the concept of social justice as one of the objectives of the State 
Needless to mention that sufficient provisions exist in Part III 
and Part IV of the constitution that ensure social and economic 
justice to the leople of India However, social justice does not 

1. Punjab National Bank V Gulam Dastagir AIR 1978 SC 481. 

2 State of Mysore V workers of Gold Mines AIR 1958 SC 923 



mean doinq everything for the welfare of labour to the utter 

disregard of tne enoloyer The balance of social justice leans 
3 

neither side Justice Gulab Gupta has very correctlv opined. — 

" It re Drese nts the rational synthesis between 
conflicting claims of the employers and the 
employees adjusted to the interests of the 
society at large and embodies those ideas 
and principles which help securing a welfare 
state and egalitarian social order where all 
concerned get their legitimate dues and 
fulfil their social obligations It therefore 
epitomises our faith and philosophy w 4 

For a constant maust ial peace prosperity and gooa ■'roduction 

it is essential that the relationship between the two partners i e 

employer and employee of any enterprise remains cordial This is 

very important because they are the catalyst who activise other 

agents of production hence their relationship interse must be 

very cooperative liberal and open minded Both will have to shun 

the path of confrontation instead adopt progressive methods new 

techmcmes ana scientific Temperament to solve their oroolems 

if any noth an 3 equal partners or the industrial -forts Each of 

them should treaty the other with equal regard and compassion 

workers are not to be treated as a coq in the wheels of industrials 

efforts Both worker and the employer are complementary to each 

other /?orker should be accorded hi^ due respect and on his part, 

he should treat the industry - the concern as his own mother - a 

feel me or involvement moral as well as phvsical becai se in the 

improvement of the industry his own improvement is destined 


3 Punjab qa~ional Ban> Ltd V P H B Fmployees Federation AIR 
1960 S.C. 160 

4 Justice Gulab Guota - *Qur Industrial jurisprudence • Cll 1 
Jabalpur, 1987 p 71. 
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These objectives can very easilv oe achieved, if we care 
properly at the first stage of creation of the relationship of 
employer and employee by having a good contract of employment m 
format as well as in soirit ana secondly by nurturing the 
relationshio onwards after it comoo into existence by proper 
implementation of that contract of employment ana aporopr lately 
having a review "mechanism after atleast 3 years to cope with 
future changes and reasonable demands 

It is very important, as mentioned m earlier chapters also 
that the form and soirit of the contract i e service agreements 
play a very vital role m maintaining the harmonious relationship 
between the ends’ er and the emoloyee and this helos m pronoting 
peace, pro~r°ss and production 

In India thou^n some standard form of agreements are used by 
certain big employers, yfet there is no uniformity In England by 
contract of Employment Act, 1972 the basic elements of disputes 
and areas vulneraole for exoloitation of workers are protected by 
making then uniform and in writing The details m one copy of the 
agreement are legally to be provided to the workers This ensures 
a continuxn orotection to the worker from different types of 
agr-en-nts it different point of time and later changes inserted 
m the contract of service without his concurrence 

In India it would be aporopnat if a uniform format of 
agreement is i-troduced for all work< rs to give them * proper 
protection It ma be noted, that different industries in different 
renons re n-ir* cdjdtment of local conditions cu-dns and 
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convent cos ’t rotr looking at tne vastnecs of the country/ with 
different lan ^neo customs an 1 life styles, uniformity m a 
verv strict sense ls neither possioie nor conducive to our croal 
hence the ^ £Sl= elements of dis xites and items of exploitation may 
be coined as such and that has been endeavoured in our specimen 
proforma of contract of Employment 5 

h oooy of tnis contract of Emoloyment must be given to the 
worker after botn the parties have signed it It may be registered 
with the of “ice of the Reais trar of Trade unions or with the 
certif/m' T o c f ice u- ler the industrial Emoloyment (Standing orders) 
Act 19^6 o that any stipulation anamolous or against the 
interests of: the workers and empl<Jyers may be excluded 

Ther° must be a provision in the contract of employment itself 
for r=\ _ew ana r°viaion of this contract of employment after the 
laose o“ a rv eo-aole time say tnrec y< ars 

Inser*-io- of collective agreements m the individual service 
contracts is moot ooint In India t e cult of collective bargaining 
and arreenents as a consequence thereot, is a new development and 
has not bee- tr°at“d with the Importance it deserves as such the 
individual ser ice contracts usually do not contain the contents 
of collective aareements This leads to the flouting of the terms 
of the collect, r agreements with immunity Thoug- there is weapon 
of stri" ;n or stoppages in the hands of the wokrer?, yet the 
time can bet een the breach and call of strike becomes crucial and 
so to av^i =1 "t is it is submitted that all beneficial terms of 
collect_ve agree nent must “ini a place through an addendum within 


5 See APsenaiX A 



a time schecule m the individual Service contract- of each worker 
A provision m the service contract itself for adding of these 
future collective agreements will serve the purpose, ensuring that 
the employer will not scuttle the beneficial impact of collective 
agreements 

The co-’tracti’-'g out with certain legal bindings is to be 
prohibited Certain employers while entering into the contract of 
employment insert a term whereby resorting to courts or non 
application of the jurisdiction of a certain court or non- invocation 
of certain statutory provision are intended thus defeating the 
beneficial results of a legal provision or remedy of judicial review 
becomes th consecutnce Foreclosing the legal remedies or beneficial 
impact of a statute by agreement is not permissible yet employers 
try to do that particularly through standard form of contracts 
This is not only urethical but unconstitutional and against the 
public policy of a welfare state like India This will be curbed 
ana taken care of if the service contract is gone through the 
procedure of registration as already recommended 

The coooal c- 'security of job* to get out of the jorkers 
theii best ci the olea of welfare a rd equal partnership of the 
worker ith the employer in the enterprise, has been fou-a to be a 
myth m Inaicn Context and particularly m Government manaced 
enterprises .here throuah division of responsibilities none remains 
responsible for any irresponsibility Security of job leads to a 
situation i he re lethargy absentism and inefficiency comes to the 
fore as a result o- the guarantee that hie job and his employment 



will con"iru~ i- becomes crystal clear when we ornoo^e the 
uor x n Q of a ~' q \£ onert servant i hose job is securelv orotected 
under Article 3li 14/16 and 21 < itb an industrial worker ' ho is 

protectee _th Article 14,16 and 21 of the Constitution The remedy 
of reinstatement *ith backwages to the industrial worker is also 
of recent onrio when by section 11 a in the Industrial Disputes 
Act, 1947 the lacour courts /Tribunals were granted wide powers even 
to substi-u'-e th° decision of the employer ^ 

Tne oer romance of an executive in the industrial sector is 
far better than the Government employee only because their job 
remains intact so long as their working remains result oriented 
job's seem 4 -’ should be tagged with productivity and efficient 
^jorkira secure the job ana lose the man's integrity and efficiency 
The job - security of orknen ir Industrial sector should be made 
throuch me 1 xi a the orknen more efficient, expert and knowledgeable 
so that he n become maisoensable to the unit This attainment of 
higher standards srould not come m the way of the workers intrinsic 
mobility by rlacir^ any bar to serve the parent unit for a period 
which seenc unreasonable The bond for serving the unit exchange 

for the ecoenses of attaining the higher standards should not be for 
more than c years 

No c r ' ~ tne re a re a lot of legislations covering social 
security asrret or "he industrial * or} rs out it is an ooen secret 
that they are clouted with impunity Tie employment of children below 

6 sec Hindustan , achine Tools Lta V ilohd usman and another (1983) 
11 LLT 386 (SC) 9am Avtar Sharrra and Another V ^tatc of Haryana 
anc ano - crf^85) 11 LLJ 187 (SC) etc 



the age of 14 years even m hazardous and dangerous orocessAS** of 
production still cortmues mspite of child labour (ProhiDition and 
Regulation) Act 1986 Similarly despite the existence of Bonded 
Labour Systen (Abolition) Act, 1976 oeaths m bondage become a 
front page r s even now in Inaia /jomen workers are still raid less 
than their rtlf courter parts though Equal ’Remuneration Act, 1 Q 76 
remains in fc rce The payment of wafcjes less than the prescribed by 
the macninen of Minimum wages Act 1948 is still prevalent because 
of the oovcrty of the workers 

However Inaian judiciary has olayed a significant role in 

enforcing tne charter of social justice ingrained in various labour 

leaisia tiers /sr^ous judgements of High Courts and the Supreme 

Court testif this ract Through the concept of Publ ic Interest 

7 

Liti ration ncr is reallv 'socic.1 interest litigation' The 
Supreme Coi rt during the last decade has enabled a number or bonded 
labourers belonging to dif rerent Darts of Inaia to free themselves 
from the bondaae The contract Labour was allowed to be covered with 
different social security legislations The wrongful dismissals have 
been setaside ano reinstatement ordered with backvagec out judiciously 
keepinc ir view tne interest of the emoloyer also wh°n reinstatement 
was not the orooer remedy the worker was awarded comtensation 
Similarly rt acooting the notional extension of premises theory the 
provision 'ansirn out of and ih the course of employment* has been 
widened to benefit more workers under the workmens condensation Act, 
1°23 Thus here la ity in the enforcement of welfare statutes was 

7 See II ^axi "Taking suffering seriously Social Action 

Litigation m the Supreme Court" in R Dhawan et al (ed) Judges 
and the juci~ual Power - 289-315 (1985) 



de or lVi. na tte benefits to the otic's tt<° judiciary nas nade 
that Tx>sc^cl c t^rcu^ its directions suggestions ana its fact 
f lod^rg ^_ss _cos 

Pe commendations 

To make the contract of employment for industrial workers a 
successful node of achieving peace progress and prouuction the 
following rocdl oomts of good relations between the employee and 
the enJlo er must be settled 

(a) age Polic/ - From minimum wages to fair wages and then of 
Livi-r *aces is the goal vhich as a nation claiming to be 
socialistic and welfare, should be our ultimatct national 
objective a national labour conference was held in September 
1982 hich recommended a national wage pol icy entailing — 

i) _antum of minimun wages, 

u) rcnm al of disparities m the wage levels 

111 ) compensation for rise m the cost of living 
ana razaraous works 

iv) -cfntivr for hiaher productivity 
The M’-'istry of Labour, Government of Inoia has formulated 
a proposal to constitute a tripartite wage committee with 
e oerts on it hich will go into the various issues of the 
?cior 1 toe Policy The wage -cell in the above Ministry, 
deal- ith Cu es affecting the interest of emoloyees m case 
of ta>eover of management nationalisation ana amalgamation 

Q 

Oi. sick units with healthy units 


8 


Anrual Resort of Ministry of Labour, Govt of India, 
1984-85 7 I p.13. 
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The Tripartite conferences a re the annual features ofoour 
system Thev are more rolitical than being objective it is, 
therefore sibmit^eci that the Ministry of Labour Government of 
India has tr ed and usually tries to formulate a national wage 
policy yet it has not come into a practical shape till date It 
is gratifs i^cr that the Ministry is conscious of the problem A 
national ja~e colic/ ith a politn ox will to imolenent it is the 

prime need of the day It is hor 1 it ill cone to tin- fore ana will 
be implemented 


b) If is found tnat certain emoloyero fix the basic waqe-> ut a very 

low levei out give enough allowances to iruke the total wage packet 
quite sizeable >.s harms the workers perennially while he is in 

active emolo m mu a s well as after ms retirement, because all the 
calcul tions or ota^r allowances are iased on tire b i3 ic ^ ges ana, 
if it io less _ The lesser will be the quantum of allowanc s 


gratuity ^nsion^ ceauction to the provident funa etc of the worker 
It is subn-ttea tnat workers should not be enticed by the allowances 
Their b-’Sic aces s-ond be fixed m tune ith the jages fixed by the 
otner Gov^ rime ntaf or oubl ic sector industries, where the bargaining 
powers of ti e workers is greater because of their being sufficiently 
orisiiS 0 c t 'iS _ o rc‘- s oi demand ana supply or the mere oj. the 
emol er t JLi -ot the equitahl® cauoG of worlers in wage 

fixation **egion Gum industry formula may be aoolma m wage 


fixation ' n -e ninim 


, a are alreaay declared and the rate of 


other prog re s'" ire industries of th* area/region are al^o available, 
the Laoour Gnforcenent Officer may be entrusted to ser that wages 
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fixed b\. thf enolo a r is tending to reach th 0 progressive rate of 
wages fuea v otner industrial urFits whichis more than the 
minimun va^es 

c) Dispute Settlement - For solution of disputes, what forum a 

worker should select becomes a problem ** Seme times a worker faces 
an uphill tas^ of determining the authority who woi Id come to his 
help a or-'sr enclosed in lime stone mine is covered by the 
Centr 1 Act out a worker working m lime - kiln and manufacturing 
lime is covered o/ the State Act Till recently it was believed 
that ork° rs employed by a contractor engaged for establishing an 
industry are not emolo\ed in that industry Similar workers 

emplovea m 3hilai Steel Plant and engaged in expansion of their 
roll in" ml s -er^ considered as not employed in Bhilai Steel Plant 
Instances p - -ot (anting here a worker had to spend several years 

i 

only to get th* decision that he was not the workman of the industry 

9 

where he vas act ally working " 

hat mode should be preferred under which ci rcumstances 
can emerge vhen there is a unified labour code so that the time 
spent m groping as to what remedy should be resorted to will be 
curtails a Action through wrong remedy incurs loss of time, money, 
enerai etc _chout providing the aesired result Further it is 
submitted tnat to curb the delay in justice through various Forums, 
'LOk-Adalats ' ma^ be organised where labour commissioners Presiding 
Officers of indus-nal courts and Tribunals together with employers 


9 Suora gote 4, p 368 



should pa rticj.ua te to give instant justice to workers for 
oett^ ana other uisoutes $hich the workers prefer to settle 

Let us hooe that a national wage policy and a conmon code 
on labour \jou_d emerge on the surface very early in the near future 

to curb the dilatory tactics in implementation of awards, adopted 
by the employer, it is submitted that avenues of apoeals in terms 
of its number anc places should be curtailed and a time bound 
decision - practice through legal provision should be evolved The 
awards ma^ isselr be declared to oe final or a standing Tripartite 
committer s\stem may be commenced the clearance from which for 
aoueal Daroos.o may be made a condition for going to higher courts 
in aoueal If a time bound reply from this standing committee is 
not forte coming after a pass G ge of say 3 months, it would be 
deemed that clearence for aoueal nas not bev_n granted and the award 
as it is to be implemented Though section 17 b of the industrial 
disputes Act, 194 7 provides for payment of the wages on the basis 
of last pay araun to the worker in cases of appeal to higher courts 
by the emolover t-is is an indirect protection 

rt’elfare Cell The Grievance cell, catering to workers grievances 
solution within the precin&ts of the industrial unit has become the 
welfare cell denoting the soint of a welfare state. The workers 
have nostl' two tvpes of grievances firstly regarding payment, 
cons is tx^" c_ non- urging of or less charging of c rtain allowances 
wages or e tra deauction from their wages etc , this hapuens because 
of mismanacem-nt of the office and is purely an internal affair of 
the industrial unit which can very easily be rectified by the next 



month throi g 1 th° auspices of the welfare cell The second 
grievance relates to natters when the worker become an ex-worker 
The dues w^ich he is to be paid its less payment or no payment 
or late payment form the major portion of this item The off shoot/ 
is regarding termination, and first appeal against it to the 
employer through this welfare cell if property nurtured may 
minimis^ men a ^ishappenirgs 

All big industrial units and some medium size industrial units 
having a progressive oatlook maintain welfare cell at least to 
counter the activities of trade unions which also indulge in 
welfare activities of the workers as an item of their charter of 
demands Every welfare cell should be dynamic and progressive and 
should treat the tion of disputes a s its mission and motto 

The Schem° Oi errors Part lcI nation m hanagement intends to make 
involvement of or) 2 rs m the affairs of th c concern in hich they 
work a reality so that suspicion of the workers may go regarding 
concealing of facts by the manace P e n t whenever these facts are 
relevant ror the welfare needs of the workers Having all these 
objectives the scheme of workers participation in the central 
public sector unoemangs- was launched 10 on 30th Dectmbe r, 1983 
The scpe-jc e-visaoed workers participation m ma- geme nt at the 
shoo iioor on olant level m all tn< Public sector undertakings 
The Private oector mcustnal emolo\ers have also bcun requested 
to adopt on implement the scheme 

Article 43 A incorporating eorkers Participation in hanagement 
w e f 3 1 197” dOded throuah 42nd amendment in 1976 is a 
constitutional mandate 
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Till no uncer the scheme the union officials h ve bean 
gr^ceo t ith the o 0 rtici nation m th management This has brought 
m more nolitics than the real satisfaction The i mon leaders who 
omtici )at" on ccnali of th° 1 oo r m mmagnm-nt aqmncise th«. ir 
ambitio- ?r r xe~o th'ir mout u shut ac -nst the manaae-n nt if anvthing 
goes anamst the jor^ers it is submitted that grassroot workers 
throu h smo rlorr or Diant lev^l elections seoarm 1\ .or each un_t 
electing tn< ir reore sc -itatives form " pan^l of worh rs aaaii 
electina from a~on~st the reo^sentatives tine required number ?ho 
shill act all oa r " u ornate in cas -f Li~ industrial coicerns uhere 

the nu idsi of or rs is lar If the number of /or rers i^ snail 

■» 

the cirrctrlcc i nuld s u ffio The worker who participates 


shoaa continue -s suen ror 2 y & ars on 1 / giving pi see to others 
Part _cioatio’- or mrass-root worjer will be non-oAiticd m effect 
ana ms personal 1 ~o Pledge a s to here the shoe pxX u ' so far as 
tne pro ole is c no difficulties of the workers are concerned would be 
handy do trie maoc. c rnt in reforming tnose defects jhic i ar*- irritant 
to the or’ ere -’-o or’er part emet o- m nanag rm nt is anti - 
thesis of col ec _ c bargaining a~ sue it must orov its mantle by 
£u.o 1 i n vol v — m"~ th' 7 ' or n.® rs in th affairs o±. the iodu-> — *- lal uniu 
bv a r~oresn n ta" v^ ^o the -orders ho ferds bac’ the orrrs interest 
instead of '-I'-r f mg his oersonnl achievements It is summit p d that 
a to}e n renres^ntetmo for nuolicit l 1 1 not srrv- th* cause of 
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g) Post retoral orool^ms ana their r^dressal should be looked at 
fron tne a^i'~ of welfare and not as an unproductive burden It 
is ess^r,~ial tret workers must get their proper aues as guickly 
as possible, preferably on the date of their retirement itself 
A sort of ’Caress' so long as they remain alive from their 
ex-emoloy crs will enthuse the Dresent workers to treat the concern 
as th° ir o n 

Delay _n oa TVnt of post retiral dues to be compensated by 
charging an interest 1 12 4 per an urn on the balance from the date 
it became due ana after one year it snou] d be recovered as arrear 
of revenue ith loy recovery charges through the good offices of 
the District Magistrate on the certificate of labour comniss ioncr 
who snail aisoose of an application of non-oayment preferred by 
the s orke ith i~ 3 months A orovision containing the above may 
be addec jr tb~ ^avment of panes Ac 1^36 

A sch r t" 1 o-" lens ion to inctus trial wor) crs m private sector 
is aare^d upon m principle by th ( ' government “'or _u~ds a levy 
on production a smll subscription from the workers ;hile they 
are in actu sc rvice and a subsidv or grant from the government 
as well as fron th° emoloyer may form the initial basis for its 
aCCun i „ t io "" 1 i vn may be invested m Government securities as 
^11 a- m various och mes of various mutual funco “‘bus pension 
to industrial orkers may be oaa if there is a all to pay them 
pension 

h) A Common Place ror steaming out pentuu Anger of the ' orkers 
insensitive r-r-r-ntent germinates the seeds of oisc rd But there 
are workers ho al ays remain anti - management ana pollute the 
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good relationship of the ^ ~nfc with the workers by their 

baseless but forceful instigations against the -anc-^e^ont Thus, 
sometimes it lcccP to untovjard events Again, some tines msoite 
of the xr oest aborts, the mana'~en'’nt fails to clinch a good worker 
and nana rrc m ra nt rr lationshio To kno/ the workers mine and to provide 
them an opportunity to steamout the ir anger it is submitted that 
the emlo' er sno Id orovide a room m which his own and other 
manage r_al e rcutives photo or statue should be keot ^very 
disgruntled worker should be allowed to go inside andShow his wrath, 
anger, difficulties injustices etc metea out to him describing 
the instances of iiscrimination an r all other things even bad names 
to those whom he t inks to be responsible for the enamolous 
situation we will be provided full protection and his anger will 
oe keot confidential, has to be ensured and must be ensured to have 
a fruitful result of this scheme The voice -re cording system and 
vedio- earner a will reveal the focal points where the management must 
pay attention ana the system will through steaming off the anger of 
some stubborn trouble makers and anti-management iprkers normalise 
the whole atmosphere of the industrial unit giving an opportunity 
to the n-n-ccmert to know where they are failing and how to initiate 
remedial measures it wU) revolutionise the relationship to 
employers iuh tne employees and bring in peace, productivity and 
pros pent provided in right earnest a sportsman *s spirit is 
maintained anc tn- employer cathrrs the courage to hear even abuses 
to none a ■v-^clr i r ' r ’ shoe 
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i) workers Educatin'- and raining - The workers education has to 
cover t »o 5_stx ct areas p^rstl^ the inculcation o~ seeds of 
res 00-5 it ill ty and duty towards the fellow workers, union 
officials employers and his representatives,. the industry and 
the society itself The Trade unionism does not mean simoly 
demands o_ ri-nts orivileaes and benefits The gospel of 
pe re — dal clnp jith the capitalists, employer — the class — 
struocle _ is losirg its relevance Instead the cult of 
cooperat.on menasnip ana construction end reconstruction i s 
garni” grounds ^ ^ Government of Ineiia runs the scheme of 
workers Ecucation all over the country to enthuse m workers the 
responsible trade unionism- but it has become perfunctory and 
has lost its edge The. scheme, it is submitted, should be 
reju/cn-tea ir j_ts content ana its nan '-rment The scheme should 
ve handed ’ a tripartite ca-rnitu.ee nere rcore_°ntatiVfcs of 
orkers emolo ers and the Government snould PoOl their resources 
for the o^tter-rnt of the workers attitude as a whole The second 
sphere o^ treinmn should be on the job of the worker It may be 
at the unit itself or the worker may be sent out-ide togather the 
knowledge and e oertise concerning his job and co note matters 
A ^-1 ou J i-icc ana trc.i^d emol^yre is a shield unto himself 
T intrinsic ctrcngtn, confidence ana mobility to other industry 
or concern becoics a d~ter*-nt for the employer to treat him well 
Tms oPo =s a jod - security t c the industrial worker 

Their nay oe some basic educational dispensation to thos* 

industrial orkers who ar* illiterate by arranging adult literacy 

77 S h a tter i-r of U o ~S7p ano unification of Germany is the 
eyidc ”cc o_ - think in] current olobc over 
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workers camps of seven to fifteen days duration where workers 
should be allowed to participate with full wages at a gap of 
6 to 12 months Refresher and safety courses may also be 
arranged 

wrk- Culture and work Ethics * Every sort of education, 
training, participation of workers in management, efforts for 
industrial growth and productivity fails to give optimum results 
because of lack of work culture and ethics in industrial workers 
The greatest crisis through which the nation is going through is 
the crisis of character and that includes - ‘no work - full pay* 
formulae adopted by the industrial workers in industrial sector 
How to exact work out of the workers, is the greatest problem 
before an industrialist employej: Different means in the shape 
of bonuses, proauctivity linked wages etc have been adopted - 
which succeed but for a short tenure in the long run, the workers 
evolve some short cuts to gain the benefits without doing the 
required amount of work, thus the whole hearted support of the 
workers never comes 

The work - culture by which we mean in context to workers 
the able, whole hearted and efficient contribution of his might 
towards the production, progress and prosperity of the unit where 
he works In other uoijLs, it means -every worker is to perform 
his assigned duty diligently , properly and full time A daily 
progress report a diary, containing the details of tasks taken 
and completed have not produced the desired results because of 
false entries entered by the workers a moral or fear of Sin has 
*V5 to be inculcated amongst the workers or sense of patriotism 



enthused into them that they will not accept the wages of that 
day when tfr a y feel that they have-on that day not perfooned well 
or if they accept the wages they will perform double the size of 
one *s daily assignment next day This is easy to say but very 
difficult to practise but nothing is impossible The checks, 
supervisions from outside are not foolproof, only something from 
the within can solve the imoasse The spirit, as we saw during the 
freedom movement whereby the home spun coarse cloth 'Khadi ' became 
very dearer not m price but in preference to foreign made precious 
clothes and people never hasitated even in burning them, is the 
need of the day The workers, like freedom fighters can Impose* a 
self discipline of nation - building by simply working faithfully 
to their schedule and assigned task This is possible when for a 
little convenience the little NET AS the socalled leaders, are not 
entertained by the management but a general oolicy for all workers 
is foil owe c Some get toge the rs Seminars , Symposiums are organised 
ana workers are made to believe that duty is worship and worship is 

duty 

To emphasise the points, that working diligently and 
dutifully will solve many a problems, all the payments promotions 
and benefits should be linked with the productivity of the worker 
This proouctivity as a Yard Stic} may have a graded scale i*» those 
who are old may be treated to have fulfilled their quota of 
productivity even if it is lesser than that of a younger and strong 
incumbent AS such seniority will not feel neglected The overall 
efforts will be conducive to industrialist, the industry and the 
labour force as well Each will t*nefit and be happy. 



k) Place of Entertainments * To break the monotony, it becomes 
necessary to have some change and if that change consists of 
some entertainment, that inflates new vigour, strength and 
confidence P=£iodical get togethers, showing of films arranging 
of music concerts, dramas, caricatures fashion shows, melas, and 
outdoor and indoor sports etc produce an impact whereby certain 
hidden capabilities of workers come out and his hunger for 
publicity intermingling and social status is fed, leading to 
satisfaction and a letoff frcm the daily morose routine This 
enhances his efficiency and social interaction His personality 
gets an exposure and his inherent capabilities find a source of 
express ion 

Some industrial units arrange for sports and give encouragement 
to soortsnen In inter-units competition of various sports and 
athlete meets, the self involvement automatically comes within the 
ranks of the workmen In such events, if the sportsmen of their 
unit win, they become as if they themselves have won Tata Steel is 
a leader in organising sports and some phil anthropic services in 
the shape of Hospitals of general and special nature e g cancer, 
blind persons, polio etc what wo desire here, is a sort of 
versatility in action as well as approach to workers problems and 
their welfare through combined efforts of the employer and workers 

l) ppronnltlon of Merit , Unrecognised merit breeds frustration 
Recognition of merit improves performance, becomes a stimulator 
for others and generates a healthy competition for improvement 
and progress The Government of Inara to inculcate among the 
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working hands initiative and innovative qualities and to grant 
recognition to those who proved their mettle in improving the 
technical processes leading to saving of fuel, time, raw material 
and labour °tc and improving of quality durability getup and 
versatility etc have introduced 'Shram Awards' on the pattern of 
Bharat Ratna and Arjun Awards For private sector chamber of 
comine rce and Industry should come forward and Enthuse the wor k 
fore** of private sector industries as well to show off their best 
efforts and results The money may be collected from the employers. 
Trade union and the respective social welfare department and the 
Ministry of Labour at State and central level both The recipient 
of award shouLdbe accorded facilities for further research and 
development with some more post-re tiral monetary benefits 

Sugges tions 

After independence, through five years plans, the development and 
progress of the country was chartered wherein the place of 
industrial contrioution was very significant To keep the wheels 
of production moving the relationship between the workers and their 
employers must be cordial and smooth For this very purpose, 
legislations were enacted, when the re was a need, on adhoc basis 
trying to be a self contained piece The result has been that there 
are pletnora of enactments defining the same term and expression to 
suit one's own puroose The terms 'wages', worker workman, 

emoloyee, perennial worker, seasonal worker, casual worker Badli 
worker etc have been defined differently in different enactments 
This breeds confusion, when over all view of labour laws is taken 
for disoensation of justice and extending of welfare measures to 


workers 




The positive attitude of employer to treat the workers humanely 
and with dignity the response of the workers to their responsibility , 
the dynamic social system giving proper regard to democratic norms 
and rule of law capable of easy and speedy redressal of grievances 
make a longway to build an edifice of a vibrant, socially acceptable 
labour jurisprudence Tho gh, the labour statutes are ad-hoc, varied 
and deficient, yet all these numerous enactments have sought to 
distribute social justice at their level 

The enforcement machinery of all these beneficial welfare 
enactments is m the hands of bureacrats, who function with their 
own style, the result is that without the direction of a competent 
court, nothing moves the government functionaries specialise in 
shifting and escaping from the responsibilities they are supposed 
to shoulder The social active groups may also be associated with 
implementation machineries so that through media the progress of 
implementation of a given labour welfare statute may be gauged 

« a unified system of administration of labour justice is really 

dependent on a uniform labour code for the country Labour laws 

differ not only in their conceptual conception, but also lack 

clari ^ 0 f txirpose They are cumbersome and difficult to aoorehend 

A uniform labour code containing not only the procedural law but 

also substantive orovisions on almost all branches of this 

jur is orude nee would go a long way in administering justice in a 

„12 

just and fc ir manner 
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justice oulab Gupta ^ 0*r Industrial jurisprudence* 
ClLl* ^abalour, 1987 p 369-®70* 



So long as a unified labour code is not forthcoming, though 
the Labour Relations Bill consolidating several enactments has 
been introduced in the Parliament several times since the last 
decades without results, let us try to reform the present 
enactments whe reeve r they seem deficient or out of the tune of 
present needs 

i) Industrial Disputes Act, 1947 t This is an enactment which 
gives solace to workers by solving their disputes through 
machines provided therein, but the term 'workers* escapes 
proper description it should have found a wide scope covering 
all sorts of descriptions denoting this living machine There 
should be a comprehensive understanding that every one who 
shares his responsibilities in production, distribution, sales, 
service, repair and maintenance should be treated as worker 
irrespective of his wages Only those who are directly involved 
in manage me nt should form a separate category and those workers 
who participate in management will still be a worker, unless 
promoted on a permanent footing to the managerial rung By 
putting a bar of te.1600/- P.M. as wages and designating him 
ornamentally as manager and the like but actually taking duty 
of a worker, so that drawing of more than that would deprive 
him of many a legislative labour law's benefits seems a colonial 
trapping which must not have any place in a democratic 
socialist India. 

The problem of casual labourer also needs solution. Since 
they are handy, cheap, easy to manage and that too at daily 
rate wages many employee, prefer to maintain them in more than 



reasonable numbers in contrast to the number of permanent workers 
at their units 'The higher the percentage of casual workers to 
the total workforce, the greater will be the extent of exploitation 
because he is paid less, he is economical, moreover, the employer 
gets an opportunity to 'hire and fire ' without observing any 
procedure of fair play and reason with impunity inflating his ego 
to be an Employer 

The employer is tempted to employ casual labourers because of 
above reasons - thus causing injustice, exploitation and flouting 
of the spirit of the industrial laws To curb all this, it is 
sugaested that the percentage of the casual labourers to the 
permanent workforce of a given unit at a given time should not be 
allowed to exceed from 5% to 1096 In case the need be to employ 
more than the number permitted, the excess number should be 

13 

converted into regular and permanent employees within 6 months. 

Thus allowing them all the benefits of industrial and labour laws 
and 'equal pay for equal work' violation of this situation to be 
treated as unfair labour practice and the employer may be penalised 
by adding a new section 31(2) and renumbering the present section 
31 <2) as 310) of the industrial Disoute Act, 1947 The penalty may 
have 6 months rigorous imprisonment as monetary penalty is of no 
effect, because they very easily pay it. 

To cope with artificial causing of 'Break in service' of these 

casual labourers and a fake service certificate of a continuous 

- * 

13 see surinder Singh V Engineer in Chief C.P.W.D., AIR 1986 
SC 584 
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240 days or 240 days in a year^etc the system of service-cum- 
identity card issued from the labour office and the entries to be 
filledib by the enoloyer to be verified by the officials of 
chamber of Commerce and industries, has to be introduced A casual 
worker who completes the required number of days of working if 
found otherwise fit to be retained may be per convention/statute, 
regularised in the every quarterly review by the committee/panel 
arranged by the commissioner of labour/Enforcement Labour officer 
and the employers This will ensure that the employer is getting 
his supply of labour adequately with proper costs. 

L) workmen's Compensation Act, 1923 This act requires an amendment 
to bring an employer under statutory obligation to retain in service 
a workman, who has suffered partial disablement consequent on an 
employment injury, suited to the ability of the worker on last wages 
drawn when the accident occurred In case of permanent total 
disablement or death consequent to an employment injury over and 
above the due comoenSation, the spouse or one of the children of 
the workman may be given a suitable job on compassionate grounds by 
the employer in whose emoloyment the injury or death of the worker 
occurred section 3 -A detailing above suggestions may be added in 
the workmen's Compensation Act, 1923 

.i) Factories ac*, 1948 How far the provisions of this Act are being 

followed and implemented by the factory owners, the Act itself 
provides inspection machinery under section 8 This machinery is 
a replica of 'Inspector Raj' wherein the government hears, sees and 

14 Surendra ku nar Verna V Industrial Tribunal (1981) 

1 Lab LJ 386 (SC) 



372 


does everything through Inspectors, which as the time passes 
breeds corruption This machinery should be four pronged having 
tw> representatives of the Chief inspector of the Government 
three from the emoloyers, three from the workers and three from 
the social organisations recognised by the state Government This 
machinery may be called ‘Factories inspection Panel • the each 
member of which having the powers and duties of chief Inspector 
of Factories throughout the state but all alone any member will not 
inspect any factory The new sub section may be (5- A) of section 8 
of the Factories Act 

Employees si ate Insurance Act, 1948 j This Act needs a*ex pa ns ion 
of its aopl_cation to all employees and workers employed by any 
factory including seasonal factories and Contract Labour, (where 
permitted) by amending section 2 (4) of Employees State Insurance 
Act, 1948 so that all principal employers may contribute to the 
Employees state insurance Corporation 

Equal Remuneration Act, 1976 prohibits discrimination in payment 
of salary among the opposite sex workers i»s. in between Male and 
Female workers there should be no discrimination m their 
remuneration but discrimination in between Male and wale and Female 
with Female in renune ration may continue and*equal pay for equal 
work* orinciple has not been properly accommodated in the Act By 
an amendnent the Act should be made purvasive enough to cover all 
sorts of discrimination in payment of remuneration for the same 
kind of gob Though the mandate of Directive principles of State 
policy under Article 39(d) exist s but if a statute has been enacted 
it may have wider aoDlication and potentiality of eradicating the 
evil . 


vi ) Bonded Labour S/s te m (Abol itlon) Act, 1976 The responsibility 
of implementation of this Act has been put on District 
Magistrates vho barely find* anytime to devote in rescuing the 
bonded labourers it is suggested that section 10 of this Act 
should be so amended that 'recognised' social organisations may 
be included in the ambit of authorities specified for 
implementation of this Act 'Recognition' to social organisations 
should be accorded by the State Gove r orients on the basis of the 
results of the work done during the past two years a 
reoresentative of District Magistrate with the Team of social 
activists may work wi^h Esprit decor^s 

vii) Inter state Migrant workmen - Regulation of Employment and 
condition of service) Act, 1979 

This enactment virtually protects the specie of contract labour 
who migrate from on? State to another but does not protect the 
workers who migrate from rural areas to urban areas for 
employment within the same state In orde r to bring the intra — 
state migrant workers within the purview of this Act Section 2(e) 
of this Act defining the migrant workman should be amended and 
the Act should be named as 'Migrant workmen (Regulation of 
Employment and condition of service) Act, 1979 

viii) Child Labour (°rohioition and Regulation) Act, 1986 

To banish the child labour from the industrial scene it becomes 
pertinent to punish the employers who violate the mandate of this 
Act section 14 (1) for imposition of penalties be made mandatory 
if the violation of the Act i ? employment of children below 



14 years of age is proved The punishment of imprisonment should 
be from 1 year to 3 years a s minimum and maximum count at the 
first offence and if the offence of employing the children below 
14 years is repeated the max imam punishment of 3 years shoul 
Income minimum and may be extended to 5 years The Punishment of 
fine from 10 thousand to 20 thousand should be raised to 50 thousand 
with extended limit of * 1 lakh Thus sub sections IX). C*> and 0) 

of the section 14 of child labour (Prohibition and Regulation) . 

Act, 1986 should be amended as suggested above 


Until a unified consolidated labour code comes into existence, 
by amending the oresent labour enactments let us try to reach the 
goal of social security and dispensation of social Justice to those 
whose progress and deveiopment is overdue, i*. our workers To workers, 
the essence is work hard, keep peace and be united to assert the 
just demands which the *tPloyer is not conceeding unjustly To the 
employer, le is to be vigilant about the short comings and 
enevitable gaps between the aspirations of the workers and 

younger brother and sh^ld -ever dupe them The employer should be 

, vn iA alve proper attention to the demands of the 
sensitive and should give p pe 

orders if reasonable should be conceeded without losxng nnach 
tim e, if unreasonable, should be thrashed out with « 
escapism or procrastination of parleys with the workers w 

serve the proper cause 



VP are approaching 2lst century with global trade 
and competition where in quality and competitive approach 
will be the male of the day Untrained, manual labourers 
will have no place* a Technology rich world, speeding 
towards Super- industrial norms based on computer 
civilisation aiming to build TranS -national industrial 
empires will reject those who fail to march with it The 
workers and emoloyers both must cooperate in improving 
their relations, to keep industrial peace for enhancing 
production, profit trade and wealth of the country so that 
both of them and the country itself find a pedstal to stand 
in the new world. 



Appendix - a 
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A Model service Agreement 

General fom of terms of Employment — 

Employer s/o Aged 

Address 

Enoloyee s/o Acred 

Acidress 


19 


Particulars of the terms of your Employment as at 

The followin'? particulars constitute the written statement 
m respect of your employment with the above named employer which 

began on ( and which forms part of a continuous period 

with 


of employment vn^ch began on 


) 


( No Employment w-uh a previous employer counts as part of your 
continuous employment) 


1 . 

2 

3 

4 


Title of Employment/ post - 
Place or Employment 

Remu-c ration - your rate of pay/wages will be 

per ooid on the _ day each 

overti^ is paid for on the following basis 

Hours of rork - You are required to work days per 

week from Monday to Friday/Saturday inclusive between the hours 

of A M. and __ P H with a break of 

hour Lu-ch ana m addition you should work s U ch overtime as may 
be required by your Emoloyer/Emol overs 



377 


5 


6 


7 


8 


9 


wolica'S ol-icav regulations ar" ir the ofrice of 
available -or i^s ^ectior 

Age of Superannuation - 60 years depending on physical fitness 
including normal vision 

( At the interval of 3 years/i year physical fitness test at 
the cost of manaaement to be arranged ) 

Sickness or injury - Regulations relating to incapacity for 
work due to sickness and injury (including provisions for 

sick pa') are available for inspection in the 

Office 

Ee nsion/Gratui tv/ Provident Fund — Your Employer (does not) 
operate (s ! a pensiorV'gtatuity/provident fund scheme aoolicable 
to jour emoloynent (Details of statutory Provident Fund and 
gratuit' chemes together with voluntary ^nsion Scheme are 

available :or m^oection in the Office) A 

Contracting or t certificate is (not) in rorce in resoect of 
your Emol O' rrent 
Notice — 

a) You are ooliged to give a minimum period of notice 

to terminate your employment 


Except «hen your employer is entitled to dismiss you 
surr aril vou are entitled to receive a minimum oeriod of 
notice for termination of emoloyment contract 


( '"'-.a ocrioc aem= n cirg u >on the type of Emolo ment and its 
Le -~th) 



ms 


10 


11 


12 


Disciplinary Pu_es _ a cony of the Disciolinary Rules/certiried 
stanaino oraerc under Industrial Employment (Standing Orders) 

Ac* - 1946 ao-licable to your emolo/ment is available for 

inspection ir the office in tne rust instance 

you car aoolv oral] y /inwriting to (The Poreman/Supe rvisor/ 

Le oc irvi hand of your do oartne nt ) if you are diss itisfied w~th 
any diSciel inary decision Elating to you 

Re ores, sal of grievances — Details of orocedure available in 


cases where you have grievance in connection with your 
emolovment tor inspection in the o 


ice Any 

! 


gnevarce snuulc ip the first i-stance be raised orally/ m writing 
with ^creman/Supervisor/Leading hand/Immeciate Superior of your 
de oar tare -t 

Aaoi 4 - onal Particulars are as below — 

a) renoa or Probation 

b) Enticements onus over end above the statutory bonus 

e) Leave Travel Concession 

d) Eoucational assistance to children 

e) ~o sc accommodation furnished/unfurnished 

free/on rental of Patent of basic , ages/pay 


£) >. s iCal care for selt/family 

chancre 


f ree/nominal 


g) 

uniform o - 

set (s) with washing 

allowance 

r a Q ip of 

years (s) 



In n it/ da //double 

shift Transport from 

to __ 

h) 


i) 

Can- en facilities 

on subs icised/without 

profit/ nom i nal 


oroWit rates 





13 A copy of the aareo ient to oe oro\ lued to the worker 

14 All fi ti ^ c~a active agreements to find a Place s r an 

adde^cnm 

PTE 

The cocumcnts which are referred to as available in 

of r icc are open to inspection at anv time during normal working 
hour^ are prone to amendment rrom time to tire c.no suture changes, 
if an' 1 be recorded m th^m accordingly 

Dated Signed 

(Seal) 

Company Secretary /Employer 
Ac* nowledgenent t v Employee 

I agree that th° proceeding provisions including those contained 
m the documents referred to (as varied from time to time) form 
the basis of my contract of employment and acknowledge receipt of 
a statement of which the foregoing is a True Copy 

Date a tl is day of 19 


Signed 
( Employee ) 
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